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PERSUASI ON | N SETTLEMENT NEGOTI ATl ONS

I. I NTRODUCTI ON
To engage in good faith settlenent negotiations and achieve a full and fair
settlenent for a client can be an exasperating experience. The work is at
wor st an inexact science, but at best is a rewarding and beautiful art form
Successful settlenent negotiation requires some, but not all, of the same
advocacy skills required of the lawer in a jury trial

A, THOROUGH TRI AL PREPARATION | S KEY TO SUCCESSFUL SETTLEMENT NEGOTI ATl ONS
It is axiomatic that thorough trial preparation is the key to the successfu
negoti ation of any type of lawsuit. Thorough trial preparation begins with
the initial client interview and fromthat point forward every action and
reacti on should be cal cul ated towards effective presentation of the client's

case in the courtroom Realization by the opposition that your case is ready

for trial and will be effectively presented is a prine notivator to
settl enent.

The npst inmportant aspect of trial preparation is attention to detail
Trials are won or lost one fact at a time. Percy Foreman, one of the
greatest trial lawers ever to grace an Anerican courtroomlifted the juries
m nds and spirits on the wings of his eloquence. However, underlying that
power ful persuasion was the inevitable fact that when Percy Foreman rose to
voir dire a jury panel, he possessed nore in depth know edge about both the
facts and law of his case than his adversaries. Percy was a conplete devotee
to attention to detail, both factually and legally. Having achieved that
reputati on among his peers and adversaries early in his career, settlenents
and pl eas cane easily and generally on his terns.

Much of what we do in court is effective reaction. Through the presentation
of our case on direct we control the action and the flow of evidence to a

| arge extent. However, every trial has its surprises and it is the advocate

who i s nost thoroughly prepared, i.e., nost famliar with the details of the
case who is generally best qualified to react to the unanticipated. The
vital nature of attention to detail extends to every m nute aspect of the
case whether it bears on liability or danages. Make attention to detail a

normal routine in your trial preparation and it will bring you a reputation

that will serve you brilliantly in settlenment negotiation

B. TWD GENERAL RULES COF THUMB
To achieve a decent settlement at the optimum stage of the case (with the
| east expenditure of tine, costs, and resources), you should follow two
general guidelines:

1. Gve total attention to devel opi ng and understandi ng t he meani ngf ul
details of the case. In other words, know the social value of the case, its
i ssues, and its hunan strengths and weaknesses.

2. Miintain absolute and strict integrity in the adversarial negotiating
process. Be true to your word, and negotiate honorably and professionally.

C. WHY SETTLE?
Settlement of any case before a jury verdict is advantageous for many
reasons. It elimnates the elenment of uncertainty and risks present for every
trial, whether in a products liability, professional negligence, autonobile
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accident, or slip and fall case. A fair, safe settlenment will provide an
i medi at e noney paynent to the injured plaintiff. In every wongful death or
serious tort case, the plaintiff's injuries are catastrophic. Settlenent
funds can be the basis for a new and optim stic outlook for the plaintiffs
and their famlies. Wth congested court cal endars, delays in receiving a
"credible trial date," delays occasioned by post-trial notions and appeal
are postponed recovery of noney can be unnerving and depressing to severely
i njured and economcally depressed clients. In alnost all personal injury
cases, the proper preparation and trial of the lawsuit involves nmany
expenses. Atinely settlenent can result in a safe net recovery to the client
that is conparable to or greater than the net recovery of the "ultimte and
best probabl e outcone."

D. ADAPT YOUR PERSONAL STYLE TO THE CLI ENT' S CASE AND THE TRI ANGLE OF PROOFS
Al t hough settl ement negotiations vary with each case and with each individua
attorney or adjuster, the personality of the plaintiff's attorney nust be
adaptable to the peculiar circunstances of the case and the settlenent. Each
attorney has an individual style that can be nolded into the settlenent
prospectus and settl ement approach in the preparation and trial of the case.
However, the client's individual case, the backgrounds of the parties, the
wi t nesses, the circunstances of the accident, the legal liability, the
aftermath or the causally rel ated damages, the chances of a favorable
verdict, and the probable |l ower and upper linmits of recovery are the
important factors that nust guide you in fashioning the best settlenent.

E. WLLINGNESS TO LI Tl GATE
One of the nost inportant el ements which every litigator considers is the
compet ence of opposing counsel. 1In addition to a reputation for courtroom
conpet ence and professional integrity, it is crucial, in order to achieve top
dollar settlenments, to earn a reputation for willingness to hear the buzzer
i.e., the intestinal fortitude to take the jury verdict.

Unfortunately, many | awers who hold thensel ves out to an unsuspecting public
as trial lawers are nothing nore than case brokers. Any |lawer who acquires
a reputation that they will take whatever they can get in settlenent before
they broker the case out to a real trial lawer, is doing injustice to their
client, their profession and the civil justice system It is only the
attorney who has the reputation for litigating, the courage to accept a
verdict, and the wherewithal to fight the often extraordi nary expenditures by
the other side who will consistently achieve top dollar settlements in their
cases.

1. HOWTO EVALUATE A CASE - PLAI NTI FF*' S PERSPECTI VE

A WHO GCES FI RST?

Generally, the plaintiff should initiate settlenent discussions. It is
certainly appropriate for the plaintiff's attorney, who has the obligation to
recover a fair settlenment or a just verdict on behalf of the client, to begin

the di scussions. However, in this age of "enlightened good faith," a safer
clains practice by the defense is to offer the policy Iimts of the insured
in ano-win serious injury or death case when the small linmits are obviously
insufficient. "Throwing in the policy" is not a sign of weakness but a true
showi ng of the force and effect of an insurance carrier's affirmative duty of
fair clainms practice. This practice is also an honest di scharge of the
carrier's fiduciary responsibility to its insured.

Even if a case has a 50-50 chance of recovery, an insurer with a relatively
smal | policy and an excess damages potential should protect its insured by



maki ng a reasonable offer in good faith rather than "stonewall" with a "no
pay" or "nui sance val ue" offer

B. WHEN IS THE TI ME RI PE?

No hard and fast rules dictate a particular tine or stage at which a case
shoul d or should not be settled. The cardinal rule nust be stated in the
negative: a case should not be settled unless you have conplete information
and a full opportunity to evaluate the client's case

Do not speculate as to the future physical condition of the client unless al
treat ment has concluded and a reasonable waiting period has el apsed for the
appear ance of undi agnosed or potential problens (such as subtle brain damage
or post-traumatic arthritis). Even though parents, friends, relatives, and
other interested attorneys may urge i medi ate settlenment of an obvi ous
liability case for a youngster, resist pressure to "turn over" the case. Al
future physical or psychol ogical ramfications nust first be carefully
anal yzed by the nedical and | egal teamon behalf of the injured plaintiff.

Do not evaluate or attenpt to "throw out" a figure until the treating and
consul ti ng doctors have given a final discharge and di agnosis. The doctors
nmust decide that the injuries have "pl ateaued," or reached a point at which
t hey can be diagnosed and all future risks can be nedically eval uated and

opi ned.

Several types of clients should raise danger signs to the conscientious trial
attorney: people with head injuries, children wi th unresol ved probl ens, and
el derly people. In handling any plaintiff with a head injury, remenber that a
very mnor concussion with true brain damage can be nasked by ot her synptons,
and a final nedical diagnosis may not be made for at |east six nonths to one
year after the accident. A young child with a serious scar, fracture, or
internal injury may not know the true extent of future treatnment or
disability until reaching puberty. If the treating doctor is not sure of a
prognosis, waiting is the best course of action. Another genre of persona
injury cases that should not be settled w thout very careful consideration to
the nature and extent of injuries and the prognosis concerns the elderly.
Wth any serious trauma to a joint, the risk of post-traumatic arthritic
devel opnent exists but often cannot be deternmined in the first six nonths.
X-ray analysis is required over a period of nine to twelve nonths.
Particularly in the case of an elderly tort victim the so-called "sinple
soft tissue injury" can, over time, result in the painful devel opment or
aggravation of arthritis.

To properly tine the initial settlenent demand, you should fully understand

the bionechanics of the trauma and resulting injuries, the nature and extent

of the plaintiff's injuries, all past nedical treatnent, and the nature and

extent of all reasonably predictable risks of future conplications (such as
the need for future treatnent or surgery).

In conplicated cases, such as those concerning products liability or nedica
negl i gence, where the legal liability and causation nmay not be clearly
focused until pretrial discovery is conpleted, you m ght be w ser not naking
any settlenment denmand even though the defense shows an apparent willingness
(or ploy) to seek out what you view as "the value" of the case. Never fee
intimdated into tossing out sone "ballpark figure" just to appear
know edgeabl e and in control of the settlenent situation

It is usually best to conduct a prelimnary evaluation of the case early for
the purpose of aiding the insurance conpany in establishing their reserves
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properly. This coincides with the defendant insurance conpany's need to set
up a proper reserve to cover the limts of the claim Also, if the liability
and damages picture is clear, an early settlenment demand can establish the
basis for a future claimof bad faith or excess liability against a
defendant's insurer.

A few situations m ght suggest commencing |ate settlenent negotiations. By
maki ng a demand too early for too little, you nay alert the defense that the
plaintiff considers the case |l ess worthy than the defendant's origina
expectation. Premature negotiations can result in a psychol ogi ca
di sadvantage that will dinmnish the likelihood of a reasonable settl enent.
Certain defense attorneys do not evaluate their cases until just before or at
trial. Not surprisingly, many insurance conpani es do not nmake their best
offer until the last possible nonent. Many trial attorneys and witers
believe that, in dealing with such attorneys and insurance conpanies, it is
better to nmake settlement overtures just before or even after the start of
trial.

Consi deration of early but unhurried settlenment discussion should be a
general rule. Delay may result in additional expenses to the client and a
| ower net recovery. A late settlenment demand may forecl ose the possibility of
an excess liability claim It will also cause defense counsel and the
defendant's insurance carrier unnecessary delays in forwarding and conducti ng
a "hard evaluation" of the claim The late bid may even m slead or give the
wrong nmessage to the defense as to the true value of the lawsuit or the
prof essional skills of plaintiff's counsel

C. VWHEN | S THE CLI ENT' S | NFORMED CONSENT OBTAI NED?

Anot her inmportant rule to followin the timng of settlement is not to nake a
dermand before obtaining the client's informed consent and authorization. It
appears unprofessional and inherently suspect, in the event a subsequent
dispute arises with the client, to call an adjuster or adversary and discuss
the specific value of the case without first securing some prior range of
authority fromthe client.

You nust transmt to the client all offers of settlement nmade by the
i nsurance adjuster or defendant's counsel. O course, the client retains the
final option of settlenment or trial. Wen an offer of settlenent is nade,
advise the client inmediately of the ambunt offered and al so give
reconmendati ons. You may have no opinion on rejecting or accepting the
of fered anpbunt, but it will always be difficult to remain totally neutral in
di scussing nonetary suns with the client. You are paid for your experience
and wel | -reasoned advice. |If you have no strong opinion, explain your
neutrality so the client can nmake an i nformed decision

When advising a client not to accept an offer, always make it very clear that
you cannot guarantee that a better result would be reached by a jury verdict.
It is best in this age of burgeoning | egal malpractice cases to confirm
settlenment recommendati ons and di scussions in witing.

G ve clients as close an approximation as possible to what a settlenent offer
neans to themin the "net" dollars and cents settlenent check. Explain what
portion of the settlement will be paid to you for attorney fees and costs. |If
clients are told they will net $10,000 in their pocket out of a gross
settl enent of $15,000, the clients will remenber and demand the exact net
sum |In this scenario, however, there nmay be paid or unpaid costs of $3, 000,
netting the client only $7,000 after your one-third fee has been taken from
the net settlenment after costs. Underestimating the accunul ated pai d/ unpaid

12
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costs can be very enbarrassing and damagi ng to the attorney-client
rel ationship. Thus, try to nmake estinmates as exact as possible. In that way,
the client is rewarded for relying on your estimated settlenment disbursenments
and al so has renewed faith and confidence in you.

In large or conplex tort litigation, advise the client of the ongoing and
cumul ative effect of costs. Clients seemtruly surprised when they see the
extent of costs to investigate the liability that appeared to them as obvi ous
and wi thout doubt. If the case necessitates |large costs, the client should
periodically be sent a status letter as to the accumul ated costs along with
copi es or synopses of the experts' reports and eval uations. A very easy way
to do this is to "cc" or copy your client on all correspondence in the case.
This practice often obviates the need to explain to a client why the expert
was paid so nmuch for a one-page report, why a good case has becone | ess than
rosy, and why the clear liability is nowin doubt. This constant
conmuni cation will also assist in explaining why the plaintiff's previous
hard-line settlement posture m ght have to be reeval uated. Equally inportant
in ternms of excellent attorney-client relations, the client nust be kept
fully inforned of the progress of the case. Mre than 90% of grievances
filed agai nst attorneys are grounded in poor attorney-client conmunications.
Asi de fromthe obvi ous professional and ethical considerations in keeping
clients fully aware, there is also the consideration that a satisfied and
happy client is the best source of new business referrals.

D. WHAT ARE THE STAKES?

is important to deternine at the outset the liability insurance coverage

It
i s inpecunious or wthout assets

of a defendant, especially if a defendant
whi ch are subject to execution to satisfy judgment. If such defendant has a

relatively small liability policy and it is obvious fromthe injuries that
the value of the case will exceed this mniml policy linmt, announce the
situation to the insurance carrier at once. Al though the precise value or an
exact range of values for a settlenent demand cannot be known, it is often
easy to determine that a case exceeds a given policy linmt. In cases where
serious injuries and damages are i medi ately recogni zabl e, such as death or
total disability, it is inmportant to establish the ultimte policy limts
with particular care paid to discovering all |evels of coverage

When the insurance carrier shows reluctance to reveal coverage limts in a
serious case, you should file suit imediately to discover the total limts
of all insurance, and whether "additional," "excess," or "unbrella" liability
policies exist.

E. WHEN TO EXPEND COSTS?

In the words of King Lear, "nothing ever becones of nothing." Sonme attorneys
in New Jersey have likened the valuation and preparation of a case to an
Atlantic Cty slot machine: If you put in nickels you will probably get a
ni ckel jackpot; if you put in dollars, you may eventually come up with the

three-bar signal for a "big" verdict or settlenment payoff.

and do not skinp on the costs of the initial

Prepare your case fully,
spend the nost tine and do the nost

i nvestigation. |n nost instances,

i ntensive investigation when you first accept the case. The opening
settlenent negotiations will thus begin at a high point. |[If the noney and
effort is not invested in the case until imediately before trial, you wll

usually be too late with too little.

Using the sl ot-machi ne anal ogy, the three bars synbolize Iiability, damages,
and col lectability. First, deternine whether there is collectability, that



is, whether a settlenent or judgnment can be satisfied through either
i nsurance coverage or assets owned by the defendant which is subject to
execution on the judgnment. Secondly, the liability bar nmust cone up for your
client to be a winner and coll ect any damages. The liability investigation of
any tort claimmust be undertaken vigorously and wth professiona
assistance. It is the nost inportant aspect of the case. After investigating
your client, verify allegations about the accident, deternine exactly what
nmechani sm br ought about the accident and the injuries, theorize about al
possi bl e causes, secure experts to support the theory, anticipate the
def enses, and research the | aw.

The treating and consulting doctors,

physi cal therapists, rehabilitation counselors, the rest of the client's

health care team the client's enpl oyer and col |l eagues, and the client's

fam |y should all be part of this evaluation. Information you nust obtain
includes the extent and nature of all the client's injuries, disabilities,
and inpairments, and the potential for rem ssions, exacerbations, and future
ri sks of medical conditions or conplications. Additional experts or nedica
authorities nay be retained to support the claimfor injuries or |ost incone.

Finally, carefully eval uate damages.

Then, determ ne whether there is collectability of this anmount of damages,
that is, whether a settlenment or judgnent can be obtained frominsurance
Once the three pictures are showing (liability, damages,

coverage or assets.

and collectability), payout: What is

you can arrive at a value for the fina
the case worth in settlenment?

F. CASE EVALUATI ON: VEI GHI NG A STEER | N OKLAHOVA
The process for arriving at a settlenment value is sonetines |like the Cklahoma
nmet hod of weighing a steer: Balance a long fence-pole on a rock to nake a
teeter-totter; place a steer of unknown wei ght on one end; find a rock that
is the approxi mate wei ght of the steer and place it on the other end; when
the steer and the rock bal ance, guess the weight of the rock to thereby
estimate the weight of the steer.

VWhat any case is worth revol ves around what an average jury in that venue
will award given the details of a particular case. It also depends on what a
trial and appellate court will sustain and not remt or reduce as excessive.

Most fornulas are unrealistic and unworkabl e. For exanple, sone infanobus

adjusters used a "three tines the nedical" equation which is so blatantly

absurd as to be unworthy of discussion. Do not utilize nultipliers or
arbitrary formul as whereby "specials" are multiplied to determne a fair
val ue for settlenent.

Many settlenent eval uation strategies have been proposed by attorneys. One of
the nost fanous is "the Sindell Method," which is based on a 100-poi nt system
of case evaluation. It considers six factors: liability (with a point value
of 1 to 50); the injuries (1 to 10); the valuation of the individua
plaintiff (1 to 10); the individual defendants (1 to 10); out-of-pocket
expenses (1 to 10); and the plaintiff's age (1 to 10). A total point val ue of
100 is then divided into the "probable verdict" with the instructions,
"determ ne the nost probable jury verdict obtainable in this case. Base your
opinion on verdicts returned in simlar cases in the jurisdiction where this
case would be tried. Divide the probable verdict you select by 100 and
mul tiply the division answer by the total point value of the case."

This process results in the "suggested settlenent value." The procedure may
sound a little Iike the Cklahona teeter-totter. However, using point val ues
for the inportant aspects of the case is very good discipline for any
attorney, especially a younger and | ess experienced one. This approach is
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certainly nore rational than to rely on gut reactions, feelings, or hunches
that sonme attorneys and adjusters try to inpose on injured plaintiffs.

G SEGVENTAL EVALUATI ON AND PROOF OF DAMAGES
The segmental approach has been devel oped by the author as a neans of
pronoting di scovery of all evidence pertaining to each el enent of danmmge;
providing a full evaluation of each elenent; |ocating wtnesses and docu-
mentation for each elenment; providing a franework for settl enment
negoti ati ons, and as an order of proof at time of trial. Discover al
evi dence regardi ng each elenment. There are six types of evidence which
shoul d be given careful consideration with respect to each individual elenent
of danmage. These include lay testinobny, expert testinony, docunentary
evi dence, denonstrative evidence and judicial adm ssions in pleadings.

1. Plaintiff's testinony
It is crucial to keep the plaintiffs involved at every phase of evidence
devel opnent for the reason that the plaintiff who fully understands the
recoverabl e el enents of danage in the case and the sources of evidence can be
a very valuable assistant in creating and devel opi ng evi dence.

2. Lay wi tnesses
Review with the lay witnesses each el enent of damage and each segnent and
determ ne precisely which lay witnesses can testify with respect to each
el ement of damage. After accunulating all of the lay testinony on a given
el ement, decisions can be nade as to the nost effective witness or w tnesses
to offer proof as to each el enent.

3. Expert witnesses

There are two categories of expert wi tnesses, i.e., those who are naturally
in the case such as the treating physician or those who are hired for the
pur pose of giving evidence in the case. In recent years the hired experts

have becorme the rule rather than the exception. The primary key with respect

to the hiring of experts is to nmake certain that the person hired is the nost

thoroughly qualified expert obtainable within the nost narrow possible field
of expertise which pertains directly to your case.

4. Docunentary evidence
Al'l docunents of every nature pertaining to both the damages and liability
aspects of your case should be discovered, carefully reviewed, and organized
for instant retrieval. Those which are deternmined to be useful as exhibits
intrial should be reviewed to deternine if there is any way to make them
nmore presentable to a jury, such as enlargenent. The predicates for
adm ssibility should be reviewed, the nbst effective witness to sponsor the
docunents sel ected, and the nost advisable place in the order of proof
careful Iy chosen.
5. Denonstrative evidence
Two categories of denonstrative evidence include those which exist and those
whi ch can be created. Wth respect to each piece of denobnstrative evidence
consi der how to enhance the exhibit so as to nake it nore persuasive as part

of a cogent presentation. In the circunstance where the denonstrative
evi dence i s not adequate, consider the creation of conputer-generated
graphics, nedical illustrations, blow ups of relevant portions of nedica

text or nedical records, and the use of npdels for denobnstrative purposes.

6. Pl eadings
Renenber as part of the proof which can be discussed in settlenent
negoti ati on to consider the adm ssions which have been nade on di scovery
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ei ther on request for adm ssions or on other forns of judicial adm ssion by
t he opponent.

H  THE METHOD OF UTI LI ZI NG THE SEGVENTAL APPROACH
The sem nal concept is to understand that every el ement of danage is separate
and distinct fromevery other el enent, should be supported by its own body of
evi dence, and provides a separate basis for recovery of damages. For
exanple, we tend to argue physical pain and suffering as if this constitutes
one el ement of damage. |In fact, physical pain and suffering is a conpletely
separate and distinct element from nental angui sh, which has its own el enents
of proof, provides a separate basis for argunent, and provides a separate
basis for recovery. Even though physical pain and nental anguish are often
submitted together to the jury, they still should be proven, argued and
quantified separately by the plaintiff's attorney.

The nmethod of utilizing the segnmental approach to damages is to consider each
element with your client and with the lay witnesses and experts separately by
di scussing each el enent of damage as it relates to each segnent of
occurrences as set out below. A discussion of the relevant segments will
help to clarify the system

The followi ng are the standard segments which are utilized by the author in
reviewi ng each el enent of danmage. The applicability of the segments will
vary fromcase to case. Sone of the segnents w |l obviously have no
rel evance to nany cases and sone additional segnments nmay have to be
consi dered dependi ng upon the facts of the particular case being eval uated.
However, the following is subnitted as a useful framework for review of nost
cases.

The nmethod of utilization is to ask the plaintiff to consider each separate
el ement of danmge at each individual segnent of tinme as foll ows:

1. Pre-inpact terror. The plaintiff should be asked to discuss fully the
nmental angui sh which occurred prior to the inpact. For exanple, the plain-
tiff may have seen the onconming 18-wheeler, realized that it was not going to
be able to stop and realized that the plaintiff had no means to extricate
hi nsel f and was about to be severely injured or killed. The first segnent
will apply only to the elenent of nental anguish.

2. Instant of inpact-occurrence. Ask the plaintiff to direct their
attention back to the particular instant of the crash and describe all of the
physi cal pain which they suffered at that tine. After concluding a ful
di scussi on of physical pain and suffering, then review fully the nenta
angui sh suffered by the plaintiff at that tinme, then the physical disability
or any other elenment that nmay apply to this tine frane.

By way of exanple of the distinct differences between the el ements of damage,
consider the following case: A man and his wife were involved in an acci dent
in which the axle of a tractor cut through the right side of their snal
vehicle. The man was driving the vehicle and his wife was a passenger in the
right front seat. At the tine of the inpact, the plaintiff was thrown
forward into the steering wheel and he suffered a severe blow to the head.
As he slowly regai ned consci ousness he realized that he was unable to nove.
After calling out to his wfe several tinmes and receiving no answer, he was
finally able to turn his head slowy to the right until he saw his wife, who
had been decapitated.
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This scenario allows us to distinguish between the physical pain and
suffering and nental angui sh which he suffered at the tinme of the occurrence.
The physical pain was that which acconpanied the thirteen rib fractures, the
fractured left foot, two fractured scapul ae and the severe disc injury at C

6, C7.

The mental angui sh which he suffered was that which naturally acconpanies
physical pain, the legitimte fear of quadriplegia when he was unable to nove
his body fromthe neck down, the shock and horror which he experienced upon
seeing his wife's condition, and the fear and terror which he experienced as
he |l ost control of his vehicle and was thrown about as his car spun out of

control

If this type of analysis is successfully carried through each of the 26
segrments listed herein, at the conclusion of the analysis, there will be a
consi derabl e body of evidence accumulated with respect to plaintiff's
physi cal pain and suffering and a separate body of evidence accunulated with
respect to nental anguish

3. Post inpact-unassisted. In many cases there are periods inmediately
followi ng the inpact or occurrence when the plaintiff is injured and w thout
assistance. This time frane should be explored for the possibility of pain

and suffering and mental angui sh danages such as when the plaintiff is
trapped in the vehicle with no neans of extrication and no assi stance.

4. Period of peril. Quite often, follow ng an accident, there is a period
of peril which provides a basis for additional recovery, particularly in the
area of mental anguish. This is especially true with respect to accidents
whi ch occur on freeways or other heavy traffic areas. Consider for exanple,
the foll ow ng actual case: A construction worker was riding a notorcycle
when he struck a section of road which had just been asphalted and the
wor kers had forgotten to set the barricades before leaving the site. The
front wheel of his notorcycle buried in the asphalt and he was propelled over
the handl ebars, did a flip and slid for seventy feet on his back across the
fresh asphalt. The large nmotorcycle continued end over end and | anded on top
of him breaking his left |Ieg and pinning hi munder the bike. A gas line
broke and gasoline spilled over him He attenpted to lift the bike but found
that he was unable to nove his body fromthe wai st down. He |ooked up in
terror as the car which had been follow ng himwas bearing down on him
unable to stop. The car finally stopped after hitting the notorcycle, with
the plaintiff looking up into the car's undercarriage and the front wheel s of
the car less than six inches fromhis head.

This type of scenario lends itself to a careful analysis of the nenta
angui sh whi ch he endured during the period of peril i.e., the tine frame
during which he was hel plessly unable to extricate hinmself from beneath the
notorcycle. The plaintiff experienced fear of paral ysis when he was unabl e
to nove his body fromthe wai st down, fear of a spark setting his gasoline-
soaked clothing on fire, fear of being run over by the autonobile, and the
ment al angui sh which naturally acconpani es the intense pain which he was
experiencing fromthe injuries.

5. During rescue. Quite often there is severe physical pain and nental
angui sh experienced by the plaintiff during rescue. For exanple, the plain-
tiff who experienced thirteen rib fractures, a broken foot, two fractured
scapul ae and a severe injury to his neck, was dragged a distance of thirty to
forty feet away fromthe car by well-neaning rescuers who were fearing an
expl osion. The intense pain which acconpani ed this episode provides a basis

for recovery at tinme of trial



6. At the scene-first aid. Careful examnation of the patient and w tnesses
shoul d be done with respect to the type of first aid which was rendered at
the scene. This is frequently painful, rendered w thout anesthetic, and is a
source of considerabl e physical pain and suffering and nental anguish

7. At the scene-professional aid. This is often a good source for discovery
of EMI's or other nedical w tnesses who can verify the physical pain and
suffering and the nental anguish experienced by the plaintiff at the scene.

8. During transportation. Oten the anbul ance drivers and acconpanyi ng EMIs
wi Il be an excellent source of nental anguish and physical pain and suffering
proof for the plaintiff. For exanple, the man with the severe neck injury
was transported fromthe scene with his head held in place by sandbags. At
the I ocal small town hospital he was advised that he nust be transported to
Houston by Medi Vac jet and fromthe airfield to the hospital by helicopter
During this time he was assum ng that he was quadri pl egi ¢ and experienci ng
all of the nental anguish conconmtant with such an assunption. He underwent
testing for 24 hours before he was advi sed that he had a severe spinal shock
and was not quadriplegic. However, the 24 hours of nmental anguish during
whi ch he experienced the very legitimte fear of quadriplegia is an inportant
source of mental anguish proof which can be easily | ost w thout carefu
eval uation of the case. By the time the case was ready for trial three years
later, it would be very easy to forget to cover this type of proof about a
matter such as quadriplegia which was no longer in the case. That is why the
segnental approach to the proof of damages provides a format for recalling
and di scovering all aspects of the type of proof which should be argued at
settl enent conference and presented to the jury at tine of trial

9. Enmergency roomcare. Careful attention should be paid to the care which
was rendered to the plaintiff in the enmergency roomwhich often is a source
of considerable pain and suffering and nental anguish to the plaintiff.
Renenmber that the purpose of the energency roomstaff is not to relieve the
pain of the plaintiff and, in fact, nuch of the early testing that is done in
the emergency roomis a source of considerable pain and suffering. The |ack
of information provided to the plaintiff and the worried concern over the
nature and extent of the injuries and disabilities to follow are a sub-
stantial source of nental anguish to the plaintiff.

10. Tinme to first relief. The operative word here is relief. An effort
shoul d be made to determ ne through nmedi cal proof when the plaintiff obtained
actual relief fromthe physical pain and suffering. Relief of pain is not
the goal of the nedical teamin early treatnent and the nedical teamis
careful not to give a prenature diagnosis. Thus, the nental angui sh which
acconpanies the plaintiff's | ack of know edge as to the nature and extent of
disability is also very intense and provides a basis for recovery of
substantial nmental angui sh danages.

11. Differential diagnosis. Pain is one of the nost inportant tools used by
heal thcare providers in the process of differentiating between the potential
causes of a physical anomaly. Therefore, the heal thcare providers do not
attenpt to alleviate pain during the early stages of diagnosis. Wth this in
m nd, the actual relief of pain and the acconpanyi ng mental angui sh nmay be
post poned for several hours, particularly in a conplex injury case, until the
doctors have reached a critical differential diagnosis as to the full nature
and extent of all injuries suffered by the plaintiff. This provides an
excel l ent source of nedical proof as to the nature, extent and duration of
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t he physical pain suffered by the plaintiff in the early stages of the
treat ment.

12. Major vs. mnor injuries. Wen a major injury is suffered by the
plaintiff, there is often a tendency on the part of those treating the
patient to fail to record adequately the | esser injuries, since they are
snal | by conparison. For exanple, the accident which fractures the
plaintiff's leg and al so causes an injury to the | ower back. The early
hospitalization period will be focused on the leg fracture and little or no
attention will be paid to conplaints of pain in the back. Wen there is
subsequently a claimfor a back injury, the record is void of any conplaints
or treatnments concerning the back injury. Therefore, it is essential that
the plaintiff be advised to register all conplaints of every nature with the
heal t hcare providers including nurses who are recording the conplaints in the
nurses notes, doctors making rounds and on visits at the doctor's office. In
this manner, the back injury, which may turn out to be the nore significant
of the injuries in terns of |Iong range effects, will be properly docunented
by the healthcare providers and will not be subject to questioning at time of
trial or settlenent negotiation

More significantly, when a major injury such as a spinal cord trauma occurs,
the attorneys evaluating the case have a tendency to overlook the | esser
injuries in the evaluation and proof of the case. Consider the quadriplegia
case in which the plaintiff also suffers a fractured nedial malleolus, a
tibial fracture, eleven rib fractures, a fractured hunerus and a cerebra
concussion, in addition to the lunbar spinal cord injury. One way to
evaluate this case is to elimnate the spinal cord injury fromthe eval uation
and eval uate separately all other injuries. After this exercise, conmpute the
val ue of the spinal cord injury and add it to the total value of the other
injuries. |If the other injuries, wthout quadriplegia, total $50,000, add
this anpbunt to the value of the quadriplegia case, support these danages with
docunent ati on and argunents and discuss them separately in the settlenent
demand letter and settl ement negoti ati ons.

An effective means to insure inclusion of mnor injuries in case eval uation

proof and argunent to the jury is to do a full body nedical illustration
whi ch indicates every injury which the plaintiff sustained. A thirty by
forty inch drawing of the body illustrating each of the injuries provides a

very effective framework for the nedical witness to nove through the nedica
testimony by expl ai ning each injury and expounding on their effects on the
plaintiff.

13. Treatnent-therapy. A careful analysis should be made with the plaintiff
and with the therapist as to the type of treatnent which the plaintiff
received and the type of therapy which the plaintiff is undergoing. For
exanple, in the case of the nmotorcycle rider who was thrown on the asphalt
and slid on his back for a distance of seventy feet, the treatment consisted
of twel ve betadine scrubs. These scrubs were conducted by having the
plaintiff grasp the rungs of the hospital headboard and putting a towel in
his nouth to keep himfrom scream ng as the nurse applied the antiseptic
bet adi ne, and renmpoved the asphalt fromhis back with a brush and with
tweezers. The process was so painful that it had to be spread over twelve
separate sessions because the plaintiff's back was so raw and it was too
pai nful for himto endure nore than a few mnutes at a tine. This treatnent
appeared in the nedical records as a sinple entry "beta X-3" on four separate
entries. The plaintiff was a very macho constructi on worker who woul d never
admt to suffering pain of any type. However, the nedical records were re-
viewed by a nurse-paral egal who recogni zed that a betadine scrub for someone
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with asphalt enmbedded in his back would be a very painful experience.
Therefore, the nurse who admi nistered the scrubs testified that on each
occasion that the plaintiff had "cried like a baby". The use of nurses as

par al egal assistants in the |aw of fice has become an extrenely val uabl e too
in the personal injury practice. There are a very |arge nunmber of nurses who
are currently entering | aw school and who can be hired to work as paral egal s

or nurse law clerks while they are attending school. They can be very

val uable in precisely the type of analysis that nakes up the segmental

eval uati on of damages.

14. Between therapy treatnents. A discussion with the plaintiff will often
reveal that when therapy treatnents are painful such as the betadi ne scrubs,
the tine between treatnments is a period of considerable nmental anguish
knowi ng that the painful treatnments are soon to foll ow.

15. Patient decision-making. In serious injury clainms the patient is often
call ed upon to make very serious decisions. In a recent case, a 27-year-old
truck driver had to decide whether to have his left |leg anputated or suffer
the possibility of death from gangrene. The possibility of death was
characterized as 50-50. He was given 24 hours by the doctor to decide. The
jury would have little problemidentifying with the extreme nental anguish
whi ch a patient nust endure in deciding whether to risk death or have a najor
linb anmputated. This is the type of analysis which does not show up in a
nmedi cal record but which energes froma careful interviewwth the plaintiff.

16. Informed consent. It is the lawin nost states that the doctors nust
now carefully informthe patients as to the adverse consequences which may
result fromthe surgery. Doctors make excellent witnesses in this regard
because they are very pleased to advise the jury that they followed the | aw
and told the plaintiff that the possible consequences of his surgery included
death, brain damage, paralysis and, in the event of the necessity of a blood
transfusion, the possibility of contracting AIDS. The doctor then | eaves the
patient to contenplate these possibilities during the |ast eighteen to
twenty-four hours prior to surgery. Enduring informed consent will
invariably raise the anxiety level of the patient and is an excellent source
of proof by the doctor of the nental anguish which the patient endured prior
to surgery.

17. Preoperative testing. Review carefully the type of testing which was
done on the patient prior to surgery. It is often the case that the
preoperative testing is nore of a source of physical pain and suffering and
ment al angui sh than the surgery itself. For exanple, the nyelogramis worse
than the | am nectony.

18. Surgery. As a result of the medical negligence boomover the [ ast
twenty-five years, surgeries are often done with either a local anesthetic or
a spinal block in order to avoid the dangers of a general anesthetic. Never

assune that the plaintiff was not awake and aware of what was transpiring
during surgery. |If a general anesthetic is not used, there may have been a
very high level of nental anguish endured by the plaintiff during the
surgical process itself.

19. Post operative recovery. Any time the body sustains a nmajor insult such
as surgery, there will be considerable evidence of the post operative
physi cal pain and nmental anguish. |[If you represent the plaintiff prior to
the surgery nmake certain that a proper record is kept of all of this type of
damage and that a conplete nedical record is maintained by the nurses on
duty. This is acconplished by having the plaintiff carefully apprise the



heal t hcare providers of all of the pain and suffering and nental anguish
which plaintiff is experiencing throughout the hospitalization

20. Prosthetic frustration. |If the plaintiff has required an anputation or
has the |l oss of use of a linb to such an extent that a prosthesis is re-
quired, there is a considerable anmount of frustration involved in attenpting
to properly utilize a prosthesis. This frustration translates into nental
angui sh and should be properly docunented, evaluated and proven in trial

21. Rehabilitation process - physical therapy. Subsequent to a severe
injury there is a considerabl e anmount of physical pain involved in the
physi cal therapy process in order to rebuild the body to its prior condition.
There is also a very high level of frustration, humliation and nental
angui sh whi ch acconpani es the type of physical therapy which is often
required by an injured plaintiff. The therapist should be carefully
interviewed with respect to this type of proof

22. Rehabilitation process-vocational rehabilitation. The prinmary focus here
will be the elements of damage of nental angui sh and danage to wage earning
capacity. The nmental angui sh aspect consists primarily of the frustration

whi ch acconpanies the inability to performthe task which previously provided
the ability to earn a wage. Damage to wage earning capacity will focus on

preci sely those functions which the plaintiff could performprior to the
injury which the plaintiff can no | onger performafter the injury and which
bear on the ability to earn a wage.

During the period fromthe injury to time of trial, it is not necessary to
prove actual wage |oss but only danage to wage earning capacity. Quite
often, if the plaintiff has returned to work prior to trial, he may be

earni ng the sane anount of noney as before the injury and the actual wage
loss will be nomnal. However, proof should reflect that the plaintiff
endured danmage to wage earning capacity as a result of the injury. In

subm tting past wage loss, the plaintiff is undertaking a greater burden of
proof than is necessary. Past damage to wage earning capacity is a |l esser
burden of proof and offers nore opportunity for the plaintiff to seek
recovery.

23. Return hone - duties. This elenent of danage is the reasonabl e val ue of
househol d services which the plaintiff was able to performfor the benefit of
t he spouse which plaintiff can no | onger performafter the injury. The
el ement of damage of |oss of consortium should al so be carefully considered
when discussing the plaintiff's return hone after the injury.

24. Recreation - physical disability. The plaintiff should list and be car-
efully questioned with respect to all of those activities which the plaintiff
coul d previously performwhich he or she can no |onger performafter the
accident. This particularly bears on recreation such as hunting, fishing,
bow ing, jogging or all other activities which the plaintiff can no | onger
perform which do not bear on wage earning capacity. This provides the basis
for recovery for the elenent of damage of physical disability for the
plaintiff.

25. Return to workplace. Co-workers and job supervisors should be
interviewed with respect to the inability of the plaintiff to performthe
usual tasks of a workman in the job which plaintiff had prior to the injury.
It is this inability to performthe usual tasks of a workman which
constitutes danage to wage earning capacity, regardless of the current
earnings of the plaintiff.
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26. Future damages. As the interview is being done with respect to each
segnent and el ement of damage, careful consideration should be given to the
nature and extent of future damage. There is a tendency on the part of many
plaintiff's attorneys to sinply prove future nedical bills, future damage to

wage earning capacity and not offer sufficient proof with respect to such
itenms as future pain and suffering, nental anguish, physical disability, |oss

of consortium and the other general elenments of damage.

I. METHOD OF EVALUATI ON
1. «Quantify proof of each elenment. Consider and elicit information
concerni ng each el ement of danmmge as to all w tnesses who were present during
each segnent, all docunentation that exists, all denobnstrative evidence which
is either available or nay be created to denonstrate the damages, al
pl eadi ngs which may contain judicial adm ssions pertaining to that segnent
and the availability of expert w tnesses or the necessity to hire expert
Wi tnesses in order to prove the damages

A chart should be maintained with respect to each el ement of danage which
will, at the end of the evaluation, contain all of the proof which is
avail able. For exanple, as physical pain and suffering is reviewed in each
of the 26 segnents all of the plaintiff's testinony concerning the pain which
he or she endured during each of those segnments should be listed. In
addition, all documentary evidence, denonstrative evidence, |ay w tnesses and
expert wi tnesses which may be used to prove the physical pain and suffering
in each segnent should also be listed. Upon conpletion of the evaluation of
physi cal pain through all segnments, there should be a trenmendous body of
facts, w tnesses, docunentation and denonstrative evidence which will bear on
the proof of physical pain and suffering. After the analysis is conplete, a
body of proof should be quantified with respect to every applicable el ement
of dammge in the case

As these danages are charted, it is possible to reviewthe charts and
determi ne which el enents of danage are not sufficiently provable with your
current quantum of evidence. Assune that the conplete analysis has left the
plaintiff short of proof on reasonable value of nursing services. Consider
whet her expert testinmony should be of fered by nurses who have treated the
patient or whether an expert nurse should be obtained to testify as to the
reasonabl e val ue of nursing services. Determnine which doctor should testify
as to the necessity of hiring a nurse if the wife had not rendered the
nursing services. Analysis of the six types of evidence with respect to each
el ement of dammge reviewed at each segnent of the occurrences, should provide
a sufficient quantum of proof to evaluate that el enment of dammge for

settl enent purposes or to prepare the evidence for trial

2. Oher factors to consider. Qbviously in evaluating the claim cons-

i deration nmust be given to nunmerous other factors including the forum the
j udge, the opposing counsel, the jury venire in the area, the credibility of
your plaintiff and all of your witnesses, the credibility of the defendant
and all of the defendant's witnesses, the willingness of opposing counsel to
litigate the case, your own willingness to litigate the case, the track
record of the insurance conpany with respect to settlenent versus trial, the
cost of litigation versus the potential for increasing recovery, the
i kelihood of recovery considering the liability aspects of the case, the
I'i kelihood of a partial settlenent which would allow settlenent with one
party and roll the dice with the other, the |ikelihood of appeal, the | aw
controlling the case and plaintiff's desire to litigate or settle. This is
not intended to be an all inclusive Iist but is rather intended as illus-



trative of the type of factors which need to be considered with respect to
each settl ement.

3. Conparables. Depending upon what is available in your own jurisdiction
a study of conparable recoveries in this type of case are helpful as a too
to convince the defendant to pay the ampunt which you are demanding, as a
st andard agai nst which to nmeasure your own denands, and as a neans of denopns-
trating to the plaintiff that your denmand is within the nornmal area of
recovery for this type of injury.

4. Per diemevaluation. The per diemargument is certainly one of the nost
useful and powerful which can be made in a catastrophic injury case. In
fact, sone jurisdictions which do not allow the per diem argunent, proscribe
it on the basis that it is unfair to the defendant. However, even in the
jurisdictions which do not allow an argunment based upon a per hour or per day
rate of recovery for the plaintiff, it is still a useful tool for purposes of
evaluating the plaintiff's claim

5. Verdict potential range. Evaluate a high/low range within which you
anticipate the verdict will be returned by the jury in the case. Try to keep
your high/low range as narrow as possible, for exanple, $80-100, 000 rather
t han $50- 100, 000. After determining the high end verdict potential, factor
inthe liability aspects. For exanple, if you are in a conparative
negligence jurisdiction and you deternmine that the high end verdict potential
is $1,000,000 with a 20% negligence likely on the plaintiff, the high end
verdict potential for the plaintiff is $800,000. The $800, 000 obviously
shoul d al ways be your goal in settlenment negotiation since that is the likely
top dollar recovery which you will obtain in the case

The | ow end verdict potential should be the anount bel ow which you are will-

ing to go to trial. |If you deternmne that this is $600,000 in the previous

exanpl e, then you try to settle the case in the range $600, 000-800, 000. |f

t he $800, 000 can be achi eved, excellent; if the $600,000 cannot be achi eved,
litigate the case.

A suppl enental approach for evaluating any personal injury case is to obtain
enpirical data on verdicts returned in simlar cases in the sane
jurisdiction. One source is the Jury Verdict Research Project in Solon, Chio.
For a minimal cost, the verdicts for plaintiffs with simlar injuries are
conput er researched nationwi de and the fair jury range is provided on a
report. Another place to begin is any local or state jury verdict reporter
or a conpilation of jury verdicts.

Ref er next to the Personal |njury Eval uati on Handbooks. These ei ght vol unes
of three-ring binders, which are updated periodically, evaluate and
categorize jury verdicts and probabl e verdi ct ranges dependi ng on the type of
injury and the anmobunt of treatment. Jury verdicts range between a certain
high and low point. As a true advocate, you should al ways provi de the best
effort to determ ne what "the best" neans in dollars to your client.

J. HOW MJCH TO DEMAND?
Havi ng consulted all the above sources, prepare to nmake a cal culation of the
settlement demand. |f a given case is worth $100,000 or is in a range of a
$75,000 "l ow' to a $125,000 "high," be aware that sone "negotiating roonml or
"softness” must be left in your initial demand. For this hypothetical case,
nmake a demand of $140,000, a figure that is not "way outside of the ball park"
of predictable highs and | ows.
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Sone attorneys believe in denmanding double or triple the actual value of the
case. Unless the adjuster or defense attorney behaves in a totally
unr easonabl e manner, do not nmake such demands in negotiating an eval uated
case. Make a demand that is fairly close to the ultimate settlenent val ue.
Avoid the "M . Everest"™ approach (start very high and slide down) or the
"Fortune Cookie" approach nade fanbus by Walter Matthau in the novie of the
sanme nanme (start high, hoping the defense will make an offer, thereby
establ i shing two pol es between which anyone can "split the difference").
Anot her apt analogy is to be certain that your initial settlenent denand is

"in the ballpark”. It is not necessary to be in the right section, and
certainly not the right seat, but the failure to get in the ballpark plays
into the hands of the opposing counsel. For exanple, a $500, 000 denand on

t he $100, 000 case | eaves the defense counsel the opportunity to advise the
i nsurance carrier that he has no choice but to try the case. Defense counse
isin a no-lose position since all he has to do in order to prevail is to
hold the jury verdict under your $500,000 demand. Likew se, the clains
supervi sor does not have to be concerned that the verdict will exceed the
demand which he rejected. Therefore, there is absolutely no pressure on the
defense side to settle the case. Such a demand will often draw no offer from
the defendant. An attorney's credibility and a client's sincerity are
established in the initial settlenment demand.

K. WHEN AND WHAT DO YQU TELL THE CLI ENT?

Bef ore any denmand is nade, the settlenent range or val ue that you have
establ i shed should be fully discussed with the client. Al factors considered
in the evaluation process should al so be explained to the client. The client

may add hel pful and previously overl ooked facts or exanples of "l ost
enjoynment of life" that will support the demand. Once the client has approved
t he denmand and aut horized you to seek settlenment for a certain "take figure,"”
the settlenent demand should be made with sone room for negotiating.

L. WHAT TO REMEMBER? A DOZEN MEANI NGFUL DETAI LS
Bef ore beginning to bargain, know what the case is worth--$5,000 or $5

mllion. There is no absolute right price in any case; settlenent figures
often shift according to nmany variables. Value flows fromthe prediction of

what a given jury will give and a given court will permt under the case
circunstances. Yet juries and courts are far |ess predictable than any of us
would like to believe. Thus, determ ning the value of a case is often an art
that is difficult and hazardous even for a seasoned and reasonably prudent
trial attorney. Sone inportant factors to remenber in deternining the val ue

of a case include:

1. Nature of Liability
This conponent is sonetines nost inportant for arriving at the val ue range
for a case. For exanple, a passenger in a two-car accident, with the sane
injuries as the driver, is considered nore of an "innocent victim" thus
assunming a different posture asking a jury, "How nmuch will you award ne?." A
pedestrian standing on the corner when a car junps the curb is in a nuch
different position asking a jury for danages than a pedestrian who crosses
the street against a |light or between cars.

2. Injury and Resultant Loss
The ultimate basis on which all value is predicated is the extent and nature
of the injuries: Are they mininmal or catastrophic? Mdst cases are sonmewhere
in between. Refer to past jury verdicts in cases involving simlar injuries.

3. Econom ¢ Versus Hunman Losses
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Losses are sonetines characterized as "econonic¢c" or "human." "Econom c"
damages are easily verifiable out-of-pocket |osses (such as nedical bills,
past and future | ost wages, property danage, past and future therapy,
treatment, nedication) that can be added and totalled. These econom c | osses
and damages wi |l be observed, renmenbered, and cal culated by the jurors and
are literally a "total dollar anmount" or "gross nunber" that will be
submitted to the jury for consideration

In contrast, "human | osses" are those intangi bl e damages (such as | oss of
enjoynment of |ife, mental anguish, and pain and suffering) that cannot be
arithmetically neasured by a jury or trial lawer. In sone states the trial
lawer is not allowed to total themup in final argunent. They cannot be "put
on the board" or suggested to the jury in states such as New Jersey, which
prohi bits attorneys from suggesting pain and suffering nonetary awards to the
jury. In Texas, we are fortunate to be able to advise the jury as to the
anounts whi ch we suggest as being proper with respect to each el ement of
damage. W should not presume to tell a jury the precise anmount to be
awar ded, but shoul d suggest that justice requires certain mninmmlevels and
then advise themas to what that mninumanount is. They should constantly
be reni nded that establishing the proper anount of danmages to be awarded as
conpensation in the case is strictly their duty; however, hel pful guidelines
shoul d be given by the attorney since jurors look to | awers for gui dance on
such matters.

Econoni ¢ danmages al so include |oss of future profits, the decrease in earning
capacity or ability to earn income, and the likelihood of the | oss of one's
job or other prospects in the future. Wen loss of future incone and other
future | osses are not based on reasonabl e nmedical probability and certainty,

or do not have sufficient foundation, they are often characterized as
econoni ¢ dammges.

4., Quality of the Litigants

A person who is respectful of the court, all counsel, and the jury will often
be a better plaintiff. This client will enhance the case value relative to a

| oud, outspoken, and litigious plaintiff. Juries are conposed of everyday

peopl e. As human beings they will respond positively to good people and
negatively to people with bad qualities. Adifficult plaintiff deserves sone
attention as to a possible "discount." In the same vein, a "target"
def endant, such as a |l arge corporation, increases the potential for a jury
verdict rather than a defendant with whomthe jury synpathizes.

Sone honet own corporations, however, do enjoy excellent reputations.
Especially in products liability cases, a corporation with a good reputation
for producing quality goods will sonetinmes present a serious obstacle. O her

factors external to the nerits of the case include cases against a
muni cipality where jurors believe a verdict may increase their taxes. Jurors
may perceive that a utility might review and raise their rates if a large
verdict is rendered. Al so, in medical negligence cases, nurses are
traditionally popular and synpathetic figures with jurors, and jurors
perceive that a big dollar mal practice award nay rai se their own health care
costs.

5. Quality of Expert Opinion
The treating doctor's report, of course, is the nedical foundation of any
personal injury case and is often given the greatest wei ght by hearing
officers at ADRs (alternative dispute resolutions), early settlenent panels,
arbitrators, trial courts, and the jury. Oten a defendant's "i ndependent
nedi cal examiner", a msnomer which should never be used by plaintiff's
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counsel, will set forth the injury in nore definitive and graphic terns than
the plaintiff's own treating doctor. Such a description only adds value to
the plaintiff's case. Always consider what the expert has said, and picture
how t he expert will explain this opinion fromthe w tness stand. Sone doctors
are |l ess than convincing and tend to becone w thdrawn, conservative, and
unsure in the public verbalization of their witten opinions.

6. Venue Del ays and Controls of Verdicts
You nust make an objective, unenotional analysis of the venue and the trends
of verdicts in that county in the past year or two. Consider whether trials
cone rapidly or with much delay in the given court. Are the pretrial
settl enent conferences, settlenent panels, or ADR hearings popul ated by
ul traconservatives or "other settlenent hazards"? Wiat are the policies of
the trial court and the appellate courts toward acceptance of verdicts in
personal injury cases involving similar facts and damages?

7. Trial Judge
VWhat kind of trial judge will preside over the case? Professor Irving Younger
said that knowing the trial judge is |like "knowi ng your pitcher before you
step up to the plate.” Find out if the trial judge is understanding and
tolerant of scheduling snafus and the |ogistical problens in trying a
personal injury case. If not, is the judge a nmerciless tyrant who will try to
"fast pitch" or "bully" you and your client? Is the judge so injudicious and
jaded as to give non-verbal nessages to the jury? Does the judge use favorite
or formbook jury instructions on liability, proxinmte cause, or danages?

8. Attorneys
An inmportant factor in deciding the value of the case involves the
reputation, standing, and ability of all trial attorneys involved. If the
defense attorney is one who cones to battle to the death, who is a scourge on
cross-exam nation and a curnmudgeon on sumation, research the counsel's track
record. Realize that the presence of such a figure may have sone depressing
ef fect on the value of the case. Sone defense counsel nay aggravate and
incite the jury to give a punitive award. |f, however, the defense attorney
i s reasonabl e and has had a fair share of wins and defeats, a fair settlenent
can probably be negotiated. If the defense attorney does not |like to get
verdicts, tends to capitulate, has a grating personality, and gives a | ess
than t horough preparation, the value of the case should be influenced in a
sal utary nanner.

9. Evidential and Legal Questions
Al ways be aware of changes in laws on liability and damages. Exanpl es incl ude
the | aw concerning recoverability of damages for "increased risk," or
"tax-free awards," or "reduction to present value of future |losses." If your
case involves the risk of increased nedical conplications, research both the
law in that area and the recoverabl e danages. Likew se, if evidence of
post - acci dent repair exists, but is arguably inadm ssible, weigh such a
factor in assessing the strengths and weaknesses of your case and the
flexibility of your settlenment demands.

10. Deflationary or Inflationary |ssues
Sonetimes the circunmstances of your client's involvenment in an accident can
inflate or deflate the value of a case. For instance, if plaintiff and his
girlfriend are "living together, but unmarried,” and the jury panel cones
froma rural comunity, expect a provincial reaction. If the defendant was
caught driving under the influence of al cohol and drugs, and was al so found
to be a nenber of the Ku Klux Klan, the value of the case nmay be infl ated.
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The human attitudes and reactions of the average jury panel will vary from
county to county. If deflationary or inflationary issues will cause a
reaction in potential jurors who can be perenptorily challenged, calcul ate
whet her they should be excluded fromthe jury because of their specific bias.
If, however, the deflationary or inflationary issues will cause a reaction in
al nrost any U.S. citizen, then perenptory challenges will be ineffective.
Plaintiff's counsel nust then make serious adjustnents.

11. Practical Considerations
In addition to assessing the details surrounding the case in its ideal state,
consider the logistics and practical considerations of actually trying the
case. You nust handicap the running of the trial in the real world. You nust
assess the costs of produci ng witnesses and denonstrative evi dence. For
exanpl e, assume a case has a settlenent val ue of $75,000 and the client is
willing to accept this gross ampbunt after being advised of the net settlenent
(approxi mately $45,000 to $50,000). Yet, the defense offers only $70, 000, and
atrial will accurmulate up to $10,000 in additional costs. The practica
consideration or the cost justification of the trial must then be
realistically discussed with the client. Think of the trial of the case as a
busi ness venture in which you and your client are business partners.

12. The $64 Question
The best way to sumup any case is to ask what ny firmis Plaintiff Teamcalls
"the $64 Question": "How and in what ways have this accident and the
resultant injuries affected your client's life?" If you can walk a mle in
your client's shoes; if you can take the tinme to sit and eat and talk with
your client and family in their hone; if you can truly understand the inpact
on your client's life and fanily, you will have a true picture of what the
case is really about to your client. By walking a mile in your client's
shoes you will be able to achieve thene devel opnent, a nore enpathetic
under standi ng of your client's plight, and a nore realistic case eval uation

I'11. SETTLEMENT CONSI DERATI ONS FROM | NSURANCE COVPANY VI EWPO NT
A, UNDERLYI NG PRI NCl PLES OF NEGOTI ATl ON
W often hear speeches approaching settlement negotiations fromthe viewpoint
of the plaintiff. However, it is nore inportant to understand what notivates
i nsurance conpanies to settle because, after all, they have the noney.
Under standi ng a few basic propositions about the insurance industry is
hel pful in achi eving maxi mum recoveries in settlement negotiations.

1. The first proposition is that insurance conpanies want to settle cases.
It is not economically feasible for insurance conpanies to litigate cases to
a conclusion, particularly considering the extrenely high cost of defense
since the advent of the partner, nmultiple associates, nultiple paral egal team
utilized in defending a sinple case. Therefore, the role of the negotiator
fromthe plaintiff's viewoint should be to sinultaneously notivate and
assi st the insurance carrier to pay full conpensation for your client's
claim |If you understand this fromthe inception, you will be nore
successful in settlenment negotiations.

2. The second proposition is that insurance conpany representatives
generally do not becone enotionally involved in their settlenent
negoti ati ons.

The primary function of an insurance clains supervisor is to convert open
files to closed files. The easiest way to acconplish this is through
settlenent of the case with the plaintiff's attorney, at a fair and
reasonabl e conpensation for the plaintiff.



Qccasional ly, an insurance clains representative, either in response to a
perceived insult or threat by either a plaintiff or plaintiff's counsel, wll
decide that this case is going to be tried in order to make some point. The

i nsurance conpany representative, in the vast majority of cases is sinmply

doing an 8 to 4 job, five days per week, which consists of closing clainms
files. |If you take the attitude fromthe plaintiff's viewpoint that you wll
assist themin acconplishing the closing of your client's file by accurately

eval uati ng and t horoughly docunenting your case you will find that
settlenents are achieved with greater ease for greater sums of nopney.

3. The third proposition is that the higher up the hierarchical |adder you
go at an insurance conpany, the easier it becones to achieve a settlenent.
The toughest person to deal with at an insurance conpany is the newest
property damage adjuster who is absolutely intent upon saving $50.00 off of a
scratch on the car because of the presence of rust. That adjuster's goal is
to get out of property damage clains by showi ng his superiors how tough he
can be.

The other side of the coin is that the Vice-President in charge of clainms has
all of the authority needed to settle a case and, having arrived at this
exal ted position, has been burned a few tines at the courthouse and is both
agreeabl e and authorized to pay nore noney than those further down the
| adder.

4. The fourth and nost significant proposition is that in settlenent
negoti ati ons you nust deal directly with the person who has the authority to
settle your claim
Deternmine at the inception of negotiations the anmount of settlenment authority
of the person with whom you are negotiating and whether that authority is
sufficient to enconpass your denmand. It is a waste of tinme to negotiate a
$25,000 claimwith an adjuster who has $10,000 authority. Al of your
persuasive brilliance is wasted since the decision naker, i.e., the clains
supervisor with the $25,000 authority will hear none of your forensic gens
but will make their decision based solely upon a witten nenp in the file
created by the adjuster with $10,000 authority.

If you are to achieve maxinumresults, regardl ess of the anmount of noney for
whi ch you are negotiating, the basic principles are 1) to sit across the
table and negotiate directly with the individual who has the authority to

settle the case within your demand, and 2) sufficiently docunent your claim

so as to help that person to fully conpensate your client.

B. UNDERSTANDI NG AND UTI LI ZI NG | NSURANCE COVPANY FEARS
There are a nunber of concerns which are universal anong cl ains supervisors
inthe liability insurance industry, the understanding of which will allow
plaintiff attorneys to nore effectively negotiate for a full settlenent.

1. dosed daimReview
Closed claimfiles are periodically reviewed for the purpose of evaluating
settlenents conpleted by the clains departnment. A reviewer exam nes the
plaintiff's claim the docunentation of which supports the claimand the
amount of money paid in settlenent by the clains supervisor. |f the anmpunt
of the settlement is not fully supported by docunentation in the closed file,
the cl ai msupervisor's settlenent practices may becone suspect which could
result in areviewof all of his or her files. |If a pattern of paynent
wi t hout docunentation is reveal ed, the responsible clains person nay be
fired. Therefore, the basic proposition is that the clains personnel, in
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order to protect themselves fromcriticismon closed claimreview, can only

pay the danages which they can adequately docunent. |f you wish to maxim ze

your recovery prior to trial, you nust assist the clainms supervisor to fully

compensate you by fully documenting your claimin order to protect them from
such criticism

2. I nadequate Reserves
I nsurance conpanies are periodically reviewed by insurance comr ssions in
order to assure that they are nmintaining adequate reserves to conpensate
their outstanding clains while maintaining a picture of overall solvency. |If
an insurance company is found by the insurance comm ssion to be under-
reserving their files, the comm ssion may require an across-the-board
increase in reserves, i.e., increase the reserves on every individual file of
that conpany within the comm ssioners' jurisdiction. This requirenent of
i ncreases in unhypot hecated funds can be financially detrinmental to the
i nvestment side of the insurance conpany and will cause major criticism of
the cl ai ns department by managenent.

If you wish to assist the clains personnel in paying you top dollar in a
case, be certain that they adequately reserve the file fromthe inception
If you withhold information as to the nature and extent of your client's
damages and the file is under-reserved due to a |lack of know edge on the part
of the insurance carrier, you may be forced to try a |lawsuit which should
have been settled to the benefit of all concerned. For exanple, if you have
a $100, 000 cl ai mwhich the insurance conpany believes is only worth $10, 000
and they reserve their file accordingly, when you arrive at the courthouse
steps and surprise themw th the $100, 000 val ue of your case, the clains
supervisor may be left with no alternative but to try the case. This is
because the supervisor can always contend that this was another of those nany
runaway jury verdicts; such an explanation may be far easier than attenpting
to justify paying $100,000 on a clai mwhich had been reserved for only
$10, 000.

Therefore, in order to achieve full settlement and not foreclose your
possibility of a maxi mum offer fromthe insurance carrier due to inadequate
reserves, assist the insurance conpany by advising themearly and often as to
the value of your case. It is a good practice to ask the insurance conpany
if they have adequately reserved the file. They will not tell you the anpunt
of the reserves but you may approach it by advising themthat this claimis
definitely in the high six figures range and | trust that you have reserved
it accordingly. This places no restrictions on your settlenent negotiation
range but it does let the insurance carrier know that they are dealing with a
case that nust be appropriately reserved in the high six figure range.

3. Excess Liability

The major fear of every insurance conpany is the possibility of being
successfully sued by their insured for an anmbunt in excess of their liability

limts. It is absolutely crucial in negotiating with a conpany which is

refusing to tender policy limts in a case which has the prospect of an

excess liability recovery that you docunent your case as thoroughly as
possi ble. The reason is that your docunentation in the primry case becones

evidence for the jury in the excess liability claim

In nmost jurisdictions, in order to successfully recover on an excess
liability claim it is necessary to prove the follow ng five el enents:
1. Aclear case of liability;

2. A demand within policy limts;

3. Anegligent or willful refusal to settle within policy limts;
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4., A jury verdict in excess of policy linmts; and
5. Proof that the defense of the case was conpletely under the contro

of
the insurance carrier.

Docunentation is crucial when attenpting to negotiate for full policy limts

in order to pressure the insurance carrier into a tender of policy limts.
In nost jurisdictions the test of whether the insurance conpany was negligent
in failing to pay the demand within policy linmts is "whether a reasonabl e
prudent business man in the conduct of his own business, presented with the
facts which the insurance conpany knew or should have known, woul d have paid
the plaintiff's clain®"

The | anguage "...presented with the facts which the insurance conpany knew or
shoul d have known,..." renders all of the docunentation which you presented
to the insurance conpany in the primary case rel evant evidence in the excess
l[iability claim Therefore, there is no area of settlenent negotiation where
it is nore crucial to fully docunment your claimthan when you are attenpting
to set up an insurance carrier for either full policy lints tender or an
excess liability recovery. |Imagine the opportunity to present as part of
your evidence in the excess liability case your denand | etter, docunentation
in support of the denmand letter, video settlenment brochure, graphics and any
ot her data which you presented to the insurance conpany in settlenment
negoti ati on which contain facts which the insurance conpany knew or shoul d
have known. Wen this possibility of such a potential presentation in an
excess liability claimis pointed out to the insurance carrier in the primary
case, a tender of full policy limts will nost often follow

4. Bad Faith Pressure Points
The sane principles which apply to the excess liability discussion also apply
to efforts by the plaintiff's attorney to predicate a bad faith case agai nst
the insurance carrier. It is crucial to thoroughly docunment all of your
efforts to nmake a full presentation of the plaintiffs claimin order to show
that the insurance carrier was fully advised as to the liability and danages
aspects of the plaintiff's claimat the tinme when they nmade the bad faith
refusal to pay. Again, such docunentation in the primary case should be
carefully designed and drafted with the viewthat it nay be evidentiary in
the bad faith case.

I'V. SETTLEMENT NEGOTI ATI ONS
A.  PREPARE FOR TRI AL AND NOT SETTLEMENT
There is a fundanmental principle of boxing that applies to litigation: Wen
you step into the ring, don't |ook around for a place to fall! A professiona
fighter does not enter any arena with the expectation of taking a dive.
Prepare every case for trial and not for settlenent. If all parties to the
litigation do their job, settlement will be an incidental happening on the
way to trial

For an insurance conmpany to "pay what it owes," liability must be
est abl i shed. Defendants in personal injury cases always argue that there is
conparative or contributory on the plaintiff, no negligence on the defendant,
or no causation. You nust anticipate the defenses, and investigate the case
trying to establish convincingly clear liability in the nmind of the insurance
conpany agai nst the responsi ble defendant. Try to reduce to a m ni mum any
affirmative or mtigating defenses to be raised against the plaintiff.

B. AVO D M SUNDERSTANDI NGS
The first contact with an insurance conpany representative nost often
i nvol ves the di scussion of how nuch a case is worth. The conpani es generally
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hol d asi de noney to cover possible contingent |osses on each case, and
therefore the adjuster is usually interested in setting up a "reserve." These
reserves are usually set shortly after an insurance conpany nmakes an initia
contact with the plaintiff or plaintiff's attorney.

Make it very clear fromthe outset that the defendant's insurance conpany
shoul d make no attenpt to contact the client. Letters of representation
shoul d be sent imediately to all known defendants and their insurance
carriers. Sone unscrupul ous insurance conpanies wll suggest a "quickie"

settlenent figure to an unrepresented or allegedly unrepresented plaintiff.
If the plaintiff agrees with the insurance conpany representative that $5, 000
woul d be attractive, the adjuster will interpret the agreenent as "an
acceptance," or at least plaintiff's "willingness" to accept a $5, 000
settlenent. This interpretation can distort and ultimately nake unsettl eabl e
a case with an obviously fair settlement range. To avoid such
m sunder st andi ngs, you should be very firmand take pronpt action if any
attenpt is made to breach the attorney-client relationship and to discuss the
plaintiff's claimw thout your know edge.

It is wise to neet in person with the insurance conpany representative as
soon as possible to give an i medi ate i dea of the seriousness of the case. If
such a neeting cannot be mutually arranged, then schedule a tel ephone call to

fully explain the seriousness of the injuries and frankly and candidly
discuss liability and supporting facts. The primary purpose of this initia
visit is to aid the insurance conpany to establish realistic reserves.

G ve no "range of value" at this initial neeting. A case can certainly be
characterized as serious, noderately serious, extrenely serious, or
catastrophic, without agreeing to an adjuster's range of values. Be very firm
and professional in stating that a settlenment demand or range will be
forthconm ng as soon as the entire case has been adequately evaluated. If the
adj uster bandi es about figures, renmenber to confirmthe substance of your
conversation in witing. If a figure is dangled by the adjuster, characterize
the insurance conpany's effort to evaluate as prenature, or |eave an escape

or contingency clause: "If the client's physical condition worsens, or future
probl ens devel op, then this case may be worth nore than your prelimnary
estinate."

C. BE PROFESSI ONAL
The integrity of the trial attorney is always on the line. Never m srepresent
facts to anyone, including an adjuster. Just as a case is tried before a
court with absol ute honesty, professional courtesy, and nutual respect, the
facts represented to an adjuster with frankness and candor should be only
those you are ready to prove. To state a fact that is not true or that cannot
possi bly be proven will earn you the disdain of the adjuster, the individua
i nsurance conpany, and probably every other adjuster in the clains field. An
attorney who threatens suit and never follows through, who boasts of
victories but has never achieved a favorable jury verdict, or who nakes a
"rock bottom demand of noney and then caves in for a substantially | ower
figure has absolutely no credibility. The ability to negotiate fairly with
any adj uster would be seriously and permanently danmaged if you engaged in
such tactics.

Trust and confidence are the precious chemnmicals that nust be maintained in
perfect bal ance, not only between an attorney and client, but between any two
negotiating parties. The priceless qualities of truth and fairness nust al so

be held up through all stages of the pre-suit and suit negotiations.

Settl enent di scussions often revolve around the reputation and integrity of



the trial attorney representing the injured plaintiff. If you are experienced

in the personal injury field and recognized by your peers (and particularly

i nsurance adjusters) as a fair, conpetent, and trustworthy adversary, then an
i nsurance conpany will be more willing to offer a fair settlenent.

D. MY PLACE OR YOURS?

Sone attorneys naintain that all settlenment negotiations should be carried
out in the office of plaintiff's counsel. Psychologically, they prefer to
have the insurance adjuster sitting in front of their desks rather than vice
versa. Yet it is not undesirable to nmeet at an insurance adjuster's office,
but only for the prelimnary courtesy call regarding the proper establishment
of reserves. Negotiations are best held in your own office, the turf where
you are confortable and in control. The second choice would be at a third-
party site, such as a nediator's office or if conditions allow, borrow the
jury roomat the courthouse for the neeting. Third, a neutral site such as a
hotel conference room may be used. Fourth, opposing counsel's office is
generally a better choice than the last resort, which is the insurance
conmpany's own turf.

Wherever the in-person conference is held, be prepared to present your
client's case as if you are going to trial or deposition. No interruptions by
phone calls or other matters should deflect the attention of the negotiators.
Have documentation to support all representati ons nmade, and denobnstrate the
reasonabl eness of the evaluation. Sone attorneys, even at this stage, like to
prepare what is called a "settlenent brochure" or "settlenent brief." These
brochures usually include tasteful but dramatic photos of the plaintiff;
documents illustrating the accident and the theory of liability; citations of
case |law, statutes, and other authorities relating to liability; and
docunent ary proof of the danages (e.g., X-rays, nedical bills and reports
hospital records, excerpts from nedical texts, and proof of |ost wages).

E. SHOULD YOQU PLAY QUT YOUR HAND?
It is inpossible to give any concrete rules as to what infornmation should or
shoul d not be divulged to an insurance adjuster during pretrial settlenent
negoti ations. Such rules are deternmined by the facts of the case and the
integrity of the insurance conpany and its representative. The scope of
i nformati on given by plaintiff's attorney to an adjuster should generally
follow the rules of discovery. There is no reason to wi thhold any infornmation
before suit that a defendant will be able to obtain during discovery.

Attorneys with little or no experience in personal injury cases should
attenpt to confer with fell ow ATLA attorneys to determ ne which insurance
compani es and adjusters are sincere in trying to settle cases. Mst "front
line" adjusters have a limt on their authority to pay clains. Sone clains

peopl e are not well respected and generally do not get substantial limts of
aut hority. You should know whi ch insurance conpani es undertake settl enent
negotiations with a serious intent to bring the case to a fair concl usion and
whi ch use the discussions nmerely to obtain information for file filler. The
| atter conpanies end up delaying the suit, the day of trial, and their
ultimte paynent on the claim

When el derly plaintiffs are involved, some insurance adjusters like to del ay
with the macabre idea that the plaintiffs nay not outlive the claim If you
get even a hint of such foot dragging or stalling, you should file suit
i medi ately and request an expedited trial date fromthe presiding judge.

Even if settlenent negotiations with an i nsurance conpany do not culninate in
a fair settlenent or at |east the beginnings of fair negotiation, always keep
the overtures on a professional level. It is often advantageous to file suit
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and reinstitute the settlenent negotiations with an attorney. If necessary,
obtain the assistance of an early settlenent panel, an independent
arbitrator, or the trial court to spur a recalcitrant or reticent insurance

conpany.

The sane rul es of honesty and integrity with clients certainly apply to
dealings with counsel who represent an insurance carrier. Mst defense
counsel are experts in the field of personal injury litigation and can
usual ly evaluate legal liability and probable jury verdicts much better than
adjusters for insurance conpani es.

F.  NEGOTI ATI ON SKI LLS
Ni nety-ni ne percent of all cases settle. The reason for negotiating is to
cone to a fair and reasonable settlenent. The intent of negotiations is not
to enblazon or immortalize one side. Always try to negotiate froma position
of strength and not weakness. The follow ng strategies and tactics for
negoti ati on are of fered as suggested procedures.

G TEN COVIVANDVMENTS
In The Art of Advocacy: Settlement, by HG MIller, the author sets forth Ten
Commandnents of Settl enent:
1. Thou shalt not spurn settlenment as being beneath thee,
2. Thou shalt respect thy eneny,
3. Thou shalt treat thy client as thou woul dst be treated,
4. Thou shalt not bargain as if thou were born yesterday,
5. Thou shalt not evaluate each case as if it were the last one in your
of fice,
6. Thou shalt know the | aw,
7. Thou shalt seek the counsel of elders and experts,
8. Thou shalt keep abreast of nobdern ways,
9. Thou shalt not be a hero,
10. Thou shalt think settlenent.

H  ELEVEN GENERAL ORDERS
In addition to these Ten Commandnments by M Il er, consider "Vesper's Eleven
General Orders." Like the General Orders of the United States Marine Corps
for standing sentry duty, these principles will serve to safeguard your
client's val uabl e payl oad and your professional stock in trade.

1. Senper Fidelis: Always Be Faithful and Honorabl e
Renmenber that your reputation is nore val uable than any single case or
client. Mintain maxinumcredibility at all tinmes. If a client authorizes
you to settle and you tell the adversary or the court that the case is
settled, and then your client changes his mnd, you are honor bound to keep
your word and either convince your client to accept the offer or w thdraw
fromthe case. The client's change of mind, for whatever reason, should never
cause you to break a promise. Usually, a settlenment arrived at under such
circunstances was fair in your opinion. But a plaintiff nay becone depressed
or filled with second thoughts, suffering from"buyer's renorse" syndrone.
That is, having bought the settlenent, the plaintiff then tries to use you to
extract "a little bit nore" than what was negotiated as fair and adequate. If
you know any undi scovered facts that would deflate the client's claimif
presented in court, keep those confidences, advise the client in witing,
mai ntain the settlement position as reasonable, and let the client obtain
ot her counsel

2. Senper Paratus: Al ways Be Prepared
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Gat her and have ready for reference all necessary information before entering
into settlenent negotiations or in-person conferences. Likew se, have as nuch
necessary information as possible to answer the usual set of interrogatories
on time, before instituting suit. Be prepared for depositions, pre-trial or
settl enent conferences, and trial. Your constant state of preparedness wll
be a factor for the defense in evaluating your client's case.

3. Serve No Demand Before Its Tine
Investigate and gather all the facts about liability and danages. Do all
| egal and nedical research before stating any figure or range of figures to
your adversary.

4, Don't Be a Phony
M srepresenting facts will |eave you norally and pragmatically out of the
gane. Contenporaries and clients will eventually distrust everything you say.

5. Loose Lips Sink Ships
Renmenber that once a settlenent figure is thrown out, that figure will stick
A case can be haunted by any nunber suggested by an attorney, investigator
paral egal, or secretary handling the case. Woever is involved in the
settl enent process can prejudice or poison the settlenent posture. Therefore,
do not suggest a figure unless you have carefully evaluated the client's case
and the client has granted you authority to settle for such an anount. Never
casual |y di scuss settlenent figures.

6. Nothing Is "Of the Record"
Even idle talk in a courthouse hallway nay be referred to and referenced by
an adversary as a negotiating or demand figure. Be deadly serious at al
ti mes when di scussing your case, and do not let slip your opinion of the rea
settl enent val ue.

7. Beware of the "Stonewal "

Do not close your eyes to the stonewall ers of the profession. The courthouse
shoul d not become a branch office for the insurance conpany. |nsurance
carriers often have cone to the negotiating table with a "no budge" or "no
comprom se" position. In their infinite wisdomthey have determ ned the only
true value for the case. Despite early settlenent panels, arbitrators, tria
courts, or fair team assessnments of the settlenment value, these carriers wll
demand that their figure be taken or left.

Advi se your client fully and as soon as possible of the tactics and overal

strategy of such an insurance conpany. The "take it or leave it" position can

often infect the trial judge with a feeling of frustration and may | eave the

judge much nore disposed to view with disfavor throughout the trial the party
that refuses to negotiate in good faith.

8. Corraggi o! Be Courageous
If the proposed settlement figure is unreasonably |ow, do not be frightened
to give your professional judgnment to the client or the court. Leave the
decision to your client whether to risk a jury trial or take the insurance
conpany's proffered "last offer." If the client decides that the settl enent
offer is too low and that the costs and tine of a trial are justified, and if
you agree with that rational and thought-out assessment, then try the case!

9. Never Appear in an Unauthorized Position
Do not arrive in court for any conference without authority to settle the
case or to nake recommendati ons for settlenment proposals. Credibility of the
firmand the trial attorney is critical. The trial court should not be used



as a soundi ng board or testing ground. Always have the client present or "on
call" during court conferences.

10. Know Your Adversary
Demand and mai ntai n an at nosphere of mnutua

pr of essi onal respect and trust.
Do not allow egos to "poison" the professiona

at nosphere. Always stay on an
ethical, professional, and objective |evel

11. Be Decisive

Make a firm demand, set definite time limts, and try to maintain a position
of "one price" or "price as marked." A credible reputation |lets the defendant
representative know that your figure will renain reasonable.

to supply information within a week, do so. |If you requested information or a
response within a week, denand that such time linmits be met. Reinforce and
strengthen negotiation positions with as nmuch information as is necessary to

make t he demand reasonabl e. Do not increase settlement denmands by great
anounts unl ess the settlenent factors have inproved. Conversely, do not "bid
agai nst yoursel f" or reduce the demand by great ampunts unl ess circunstances
have substantially changed.

If you prom sed

V.

NEGOT| ATI NG THE STRUCTURED SETTLEMENT
There are specia

nuances to the negotiation of a structured settlenent by
both plaintiff and defense attorneys.

A.  DEFI NI TI ON
Structured Settlenments, reduced to their |owest conmon denoninator, are
nerely settlenents in which paynents are nade in nore than one installnent.
In a nore sophisticated vein, a structured settlenent, as nost conmonly
utilized in resolution of personal injury and wongful death clains, is one
in which a defendant's liability insurance carrier pays funds, either
directly or through an assignee, to a |ife insurance conpany for the purchase
of an annuity which will then produce a stream of incone through periodic
paynments to the plaintiff under predetermined tine franes. They may range
froman elementary plan consisting of an initial payment followed by a
second, and a final payment five years later; to a sophisticated program
consisting of an initial |unp-sum paynment, nonthly paynents conti nui ng
throughout the plaintiff's Iife, which paynents include an escal ation cl ause

to neutralize inflation, decennial |unp-sum paynents which nmay or nay not
i ncrease, endownents for the education of the plaintiff's children, a

reversionary mnedical trust, and terminsurance to cover the cost of burial
or to provide for the care of the plaintiff should his wife or parents (in
the case of a nminor) predecease him

B. PURPCSE OF THE ARTI CLE

The purpose of this article is to help the reader achi eve understandi ng of
the following: (1) the law controlling structured settlenents and the

paperwor k necessary to achi eve the proper structure; (2) the mechanics and
met hods of framing the structure so as to achi eve maxi num benefits and

security for the injured claimant; (3) the advantages of structuring in the
proper type of case; (4) considerations in negotiating a structure; (5)

gui delines for preserving the tax advantages to the plaintiff; (6) proper

net hods of calculating the attorney's fee; and (7) avoi dance of mal practice

pitfalls.

C. AREA OF CONTROVERSY
A subordinate purpose is analysis of the reasons for the prevailing
skepticismw th which structured settlenents are viewed by a substanti al
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portion of the plaintiff's bar which precludes wutilization of this
potentially valuable settlenment tool

It is the opinion of the author that the structured settlenent, when properly
understood and affirmatively utilized as an offensive weapon of settlenent by
the plaintiff's attorney, is a highly valuable tool in pre-trial dispute
resolution which will frequently provide the best neans of effectively
representing the seriously injured plaintiff. Thus, the attorney who has a
wor ki ng know edge of structured settlenments can nore effectively represent
the seriously injured client by giving intelligent consideration to this
nmet hod of dispute resolution rather than blindly dismssing it as an
i nsurance industry sham

For the sake of balance, it should be pointed out that there remains a
substanti al percentage of the plaintiff's bar which feels that structured
settl enents shoul d never be used or considered by plaintiff's attorneys
because of their perceived inherent advantages to the insurance industry.
Wth this stated, we will now turn to the history of structured settlenents
and exam ne the basis of prevailing skepticismanong plaintiffs' attorneys
toward their utilization.

D. H STORY AND DEVELOPMENT OF STRUCTURED SETTLEMENTS
1. Seminal Tax Law

a. 8 104(a)(2) of the Internal Revenue Code of 1997 provides as foll ows:

In general - Except in the case of anobunts attributable to (and not in
excess of) deductions allowed under section 213 (relating to nedical, etc.

expenses) for any prior taxable year, gross income does not include the
amount of any danmages received (whether by suit or agreenent and whether as
[ unp suns or as periodic paynents) on account of personal physical injuries

or sickness.

b. Revenue Ruling 79-220 held in 1979 that the exclusion fromgross incone
provided by & 104(a) (2) of the Code applies to afford tax free status to the
full anobunt of periodic paynments received by a plaintiff in settlenent of a
damage suit so long as certain other requirenments, which will be discussed
hereafter, are met. The precise holding of the Internal Revenue Service in
79-220 reads as foll ows:

The exclusion fromgross i ncone provided by 8§ 104(a)(2) of the
Code applies to the full amount of the nonthly paynents received
by Ain settlenment of a damage suit because A had a right to
receive only the monthly paynents, it did not have the actua
constructive receipt, or the econom c benefit of the |unp sum
amount that was invested to yield that nonthly paynent. If A
shoul d die before the end of 20 years, the paynments nmade to A's
estate under the settlement agreenment are al so excl udable from
i ncone under § 104.

c. 8 130 of the Internal Revenue Code of 1986 has two prinmary effects upon
structured settlements: First, the Act amended § 104's description of
damages recoverabl e and excl udabl e from gross incone by addi ng the words
"whet her a lunmp sum or as periodic paynents", thus giving |egislative and
executive approval of the tax benefits of structured settlenents; and
secondly, the new | egislation added § 130 of the Internal Revenue Code which
provi des a nmeans of achieving nore security for injured claimnt's funds
t hrough the use of a qualified assignnment which is subsequently di scussed
herein. This section was anended in 1986 by adding the parenthesis (in a
case involving physical "injury or sickness") requirenent. |In 1988, § 130
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was agai n anended by deleting the requirenent previously found at | .R C. 8§
130 (¢)(2)(c), to wit: "(e) The recipient of such paynments have no rights
agai nst the assignee greater than those of a general creditor”

2. First Wilization in Thalidom de Tragedy
In 1968 the manufacturers of the drug Thalidoni de were facing bankruptcy as a
result of 179 catastrophic injury clains which were brought agai nst them
resulting fromnultiple birth defects fromthe use of their drug. (A
sl eepi ng drug whi ch, when given to wonen in the 35th-55th day after
conception, caused serious birth defects.) The defendant drug conpany was
uni nsured and counsel for the respective parties undertook negotiations which
woul d i nmpl enent a fair and reasonabl e settlenent to all parties w thout
bankrupting the defendant. The solution was the first major structuring of
settl enents under § 104(a) (2).

Through the utilization of structured settlenments the defendant drug conpany
was able to purchase annuities fromlife insurance conpani es which provide
Il ong term benefits over the |ife expectancy of the Thalidonmde victins while
keeping the cost to the defendant within such reasonable Iints as to keep
themin business. Successful use of structured settlements in the
Thal i dom de cases caused the insurance industry to seriously consider their
use as a settlenent tool. However, w despread discussion of what plaintiffs
attorneys perceived as abuses in early structured settlenent cases,
particularly those in which the insurance carrier negotiated with
unrepresented claimants, |ed to considerabl e skeptici smanong nenbers of the
plaintiffs' bar which has not yet resolved.

3. Skepticismin the Plaintiffs' Bar
W despread di scussion of what plaintiffs' attorneys perceived as abuses in
early structured settlement cases |ed to considerable skeptici sm anong
menbers of the plaintiffs' bar which, with considerable justification
persists. Three major el enents caused consi derabl e skepticismand refusal to
consider utilization of structured settlenents by many plaintiffs' attorneys.
These are: (a) publicity emanating from apparent abuses by the insurance
industry in settling catastrophic injury cases for considerably |ess than
their true settlement value through the illusion of |large settlement dollars
produced in a structured settlenent; (b) the industry refusal to disclose to
the Plaintiff's attorney the insurance carrier's cost of the structured
settl enent package under the guise of constructive receipt; and (c) numerous
war ni ngs by acadeni cians and plaintiff's bar publications based upon (a) and
(b) as to the dangers inherent for the plaintiff in accepting an insurance
company offer of a structured settlement. Analysis provides insight as to
why the skepticismand refusal persists anong plaintiffs' |awers.

a. Insurance Industry Braggi ng
The nature of structured settlenments allows the participants to talk in terns
of settlenment figures far in excess of the true settlenent value of the
structure. For exanple, the annuity to fund a "$5, 000, 000.00 settlenment" nay
only cost the liability insurance carrier $200,000.00 dependi ng on how the
seriously injured claimant is rated up.: The insurance industry's opening
ganmbit to the unrepresented plaintiff or the unsophisticated plaintiff's
attorney of "W are going to pay you $5, 000, 000.00 for this case" is hard to
resist. The plaintiff is inmediately enanored with the thought of being a
mllionaire and the attorney can acquire a "substantial" cash fee and
bragging rights to a "$5,000,000.00 settlenment". After making numerous
settlenents of this type in the early '70's the insurance industry then nade
the m stake of publicly braggi ng about their acconplishnents in publications
such as the I nsurance Counsel Journal which contained articles relating how
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successfully the structured settlenent was being used by the insurance
industry in settling cases for nuch less than their nornmal settlenent val ue.:

For exanple, details circulated in the industry, whether apocryphal or
accurate, as to a widely publicized structure which purported to be a 26.8
mllion dollar settlenent of an infant brain danage case. However, the
actual cost to the insurance carrier was $850, 000. 00 even though the carrier
had eval uated its mni mum exposure at $2, 000, 000.00. The plaintiff's counse
had estimated the m ni num settl enent value of the case at $3, 000, 000. 00.

Thus, the insurance carrier, by negotiating in terns of a 26.8 mllion dollar
structure had settled the case at $1, 150, 000.00 |l ess than their own | ow end
eval uation of the case and $2, 150, 000. 00 | ess than the | owest val ue which the
plaintiff's attorney had placed on the case. The problemwas that in order
for the 26.8 mllion dollars to be realized, the brain damaged infant had to
l[ive out a normal 74 year |ife expectancy. The cost of the package indicates
that the Iife insurance conpany had 'rated up' the infant to approxi mately
age 70 which neans that they were predicting the child had less than 5 years
to live. The unused portion of the payout reverted to the insurance conpany,
thus, the "cheap" $850,000.00 cost of a 26.8 million dollar settlenent. When
reports of settlements of this type, whether apocryphal or accurate, received
wi despread publicity, plaintiffs' attorneys naturally becanme very skepti cal
about the use of structured settlements and regarded them solely as a defense
t ool

b. Refusal to Disclose Costs
Lending credibility to the concept that the structured settlenment is strictly
an insurance industry nethod of settling cases for considerably |ess than
their actual value is the practice, which continues today, of refusing to
disclose to the plaintiff's attorney the defendant's cost of the settlenent
package. The purported reason for such refusal is that Plaintiff's know edge
of the cost constitutes constructive receipt of the funds which will result
inthe plaintiff losing the tax free benefits. This fallacious reasoning is
an insult to know edgeable plaintiffs' attorneys and the skepticismof the
plaintiffs' bar is well founded in that (1) the Internal Revenue Service has
indicated that plaintiff's know edge of the cost of the settlenent package
clearly does not constitute constructive recei pt of the funds,:
(2) constructive receipt is not the problemof the insurance carrier but
rather the problemof the plaintiff and protecting the plaintiff's tax free
status is in the province of plaintiff's attorney, not the insurance carrier
(3) the plaintiff's attorney cannot intelligently evaluate the settl enent
offer inits true perspective of potential jury verdict w thout know ng the
anmount of noney bei ng expended by the defendant's carrier, and (4) the cost
of the package is one of the major elenents to be considered by the
plaintiff's attorney in setting a fee for services.

This failure to disclose the cost of the package is regarded by plaintiffs
attorneys as bad faith on the part of the defense bar and the insurance
industry and today constitutes the largest single barrier to the growh of
the structured settlenment industry. It is submitted that until the insurance
i ndustry desists in the utilization of this sham a large portion of the
plaintiffs' bar will refuse to deal in structured settlements.

c. Adverse Publicity
The third major reason for skepticismby the plaintiffs' bar with respect to
the use of structured settlenents is that subsequent to the publicity
concerning plaintiffs and their attorneys being blind-sided by the use of
structured settlenents and considering the insurance industry's persistence
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in refusing to disclose the actual cost of the package, nunmerous articles
appeared in respected | egal publications warning plaintiffs' |awers against
the use of the structured settlenment as a tool in dispute resolution.« Such
articles still appear and will continue so long as the refusal of the
i nsurance industry to disclose costs of the package persists.

4. \Wave of the Future
Statistical analysis of insurance industry expenditures in the field of
structured settlenments indicates that this is clearly the wave of the future
and that the plaintiff's attorney, regardless of the skepticisminherent in
the use of the structure, is confronted with either |earning howto
effectively negotiate a structured settlenent to the plaintiff's advantage,
securing the advice of a structured settlenent specialist, or being left
behind in what is clearly the fastest growing area of settling litigation
In 1979, the casualty industry spent $500 mllion dollars in funding
structured settlements. By 1983 the figure had tripled to $1.5 billion and
estinmates are that $3 billion were expended in 1984.

The structured settlenment industry has passed fromthe innovative stage
through the rapid growth stage and is now in the maturing stage of
consol i dation where pricing is driving the weaker conpetitors out of the
market. This is to the extreme advantage of the plaintiff's attorney as wll
be explained in the section regardi ng negotiating the structured settlenent.
There are now coordinated trade efforts between liability carriers and life
i nsurance conpani es to expand the structured settlenment industry and as far
as the insurance industry is concerned structured settlenents are here to
stay. The prudent plaintiff's attorney will acknow edge this fact and becone
educated in this burgeoning area of dispute resolution

E. ADVANTAGES TO THE PLAI NTI FF I N STRUCTURI NG SETTLEMENTS
Despite the traps inherent in structured settlenents, the reasons favoring
their acceptance by the plaintiff's bar outweigh the negative aspects.
Anal ysis of tax advantages, flexibility, professional managerment of funds,
preservation of client funds, and the ability to cl ose the gap between
plaintiff and defendant in an otherw se unsettl eabl e case should affirmthe
viability of the structure as a plaintiff's settlenent tool

1. Tax Advant ages

OQovi ously the advant age which is the sine qua non of the success of the

structured settlenent programis the tax free benefit to the plaintiff

i nherent in the use of the structured settlenent. Assune a one mllion
dol l ar net cash settlenent to a plaintiff which is placed in a Certificate of
Deposit at 12%interest will generate $120,000.00 the first year in interest
income. This incone will be burdened with a considerable tax obligation to

t he governnment, leaving the plaintiff a reduced net recovery.

An anal ogous annuity placed in a properly structured settlement pursuant to §

104(a) (2) of the Internal Revenue Code of 1954 will generate $10, 000.00 per

month of tax free benefits which will represent a $120, 000. 00 net receipt of
funds to the plaintiff.

There are obvi ous advantages to the one nillion dollar |unp sum cash
settl enent which are not inherent in the structured settlenent. For exanple,
at the end of the termthe corpus of the mllion dollars is still avail able
for the plaintiff whereas the annuity is exhausted over the termof the
contract in the paynents to the plaintiff. However, the plaintiff may
negotiate a large lunp sum paynment at the conclusion of a long term
structure.



2. Professional Managenment of the Fund

A second advantage to the plaintiff in the structured settlenment is that the
plaintiff bears neither the cost nor the risk of nmanaging the annuity funds.
The life insurance carrier pays the fee to the financial analyst who arranges

the investnment plan so as to tinely fund the plaintiff's annuity paynents.

The plaintiff will receive his nonthly benefit paynments wi thout regard to
economi ¢ niceties such as the prevailing condition of the investnent narket,

interest rates or inflation. The unsophisticated plaintiff achieves
financi al peace of mind and can plan his |life around the certainty of the
i ncome provided in the structure.

3. Tailoring to the dient's Needs
A significant advantage of the structured settlenment to the plaintiff,
particularly in a catastrophic injury case, is the ability to tailor the
structure precisely to the needs of the claimant. In neeting future nedica
needs, the structure may be tailored so that all nedical needs or
rehabilitative advancenments which materialize will be funded. Nunerous types
of contingency funds, college endownents, perpetual nursing home care,
emer gency contingency funds and |unp sum benefits nay be built into a
structure package in such a way that a carefully devised plan will literally
neet all of the future needs of the plaintiff, even those which are
undeterm nable at the tinme of settling the case.

4. Preservation of Plaintiff's Funds
The average plaintiff is unable to handle |arge suns of nobney in such a way
as to protect their own interests and provide for their future needs. In
1980, a psychol ogi cal study was published in the American Bar Associ ation
Journal which had been perforned on persons who had received [ unp sum
paynents of various types in excess of $100,000.00, including recipients of
personal injury verdicts. The study revealed that after five years, 90% of
the test group had nothing left of their windfall incone.s This included the
personal injury settlenment recipients who no | onger had the noney but stil
had the disabilities. The inherent problemis that cash personal injury
settlenents, based upon future wage | oss and future nmedi cal expenses, wll
of ten be squandered by the recipient, who will be unable to neet their
nmedi cal or econom ¢ needs and beconme wards of the state and the charity
hospitals, thus receiving far |ess nedical care than needed. The structured
settlenent has the advantage to the claimant who will have |l arge financia
needs in the future, of preserving the funds and assuring that they will be

avail abl e as needed. It is, however, essential that the plaintiff fully
understand that no changes may be nmade in the method of annuity payments once
the annuity is funded. It is also necessary that the attorney have, as part

of the papers in the case, a statenent of express understanding by the client
of this and other significant factors.

5. Coverage for Unanticipated Medical Advances
Anot her significant aspect of the structured settlenment with respect to
future nedi cal needs should be considered, i.e., the trenendous pace of
advances in nedical science. The progress which will take place in
rehabilitation during the lifetime of several of today's catastrophic injury
patients is beyond inagination. For exanple, consider a 17-year old
par apl egi ¢ today who is confined to a wheelchair for life. This plaintiff
has a 55 year life expectancy which extends his life into the year 2052
G ven the option of a cash settlenent, it would be difficult to project and
collect the lunp sumwhich would neet all of this plaintiff's nedical needs
over the next 55 years. However, in a structured settlenent, it is possible
to negotiate for sufficient funds to cover all of the future nedical needs of
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the plaintiff through the funding nethod of a single preniumdeferred
annuity, a senm annual or annual annuity paynent to fund a medica
contingency fund or, less desirably fromthe Plaintiff's viewoint, a nedical
reversionary trust. One nethod for handling this is a medical contingency
fund which will provide all medical benefits as needed. No one can
definitively project today what the next 55 years will bring with respect to
medi cal devel opnents in the rehabilitation of paraplegics. It is possible
that in the year 2000, nedical bionics will be devel oped to the point where
par apl egi cs who can afford the care nay be able to wal k again. Through a
properly structured settlement providing for all future nedical needs of the
plaintiff, the 17-year ol d parapl egic today would have the funds available to
cover the cost of rehabilitation at whatever point in tine in the future
medi cal science inproves on his tragic condition. Such assurances coul d not
be had through the payment of a lunp sum because (1) a nedi cal w tness cannot
reasonably project the cost of unforeseen nedi cal advances, and (2)
regardl ess of the ampunt paid, there is no assurance that the plaintiff would
not be subject to dissipation of his funds |ong before his needs have been
met .

6. Let Treasury Contribute to the Settl enment
One additional advantage to the structured settlement is that the fornmat may
provide the final inpetus to bring together a plaintiff and defendant in
settl enent who have exhausted all possible negotiations under a | unp sum cash
settlenment and are still far apart in their respective demands and of fers.

Assune that the plaintiff's attorney deternines that a one mllion dollar
settlenent is the lowest figure to neet his client's needs and settle the
lawsuit. The insurance conpany determ nes that their maxi mum exposure is one
mllion dollars; that they have a chance at conparative negligence on the
plaintiff and $750,000.00 is their final offer to settle the case. VWen t he
facts include large future needs of the plaintiff, the tax free aspects of
the structured settlenent may be utilized to cl ose the $250, 000. 00 gap
bet ween the parti es.

Wth the $750, 000. 00 avail able fromthe defendant, the plaintiff's attorney,
both through the defense attorney or through his own annuity specialist, my
shop for an annuity package which will, after an initial cash outlay to cover
the client's present needs and attorney's fees, utilize the balance of the
$750, 000. 00 to structure a programto neet the client's future needs.

This will result in a tax-free payout to the plaintiff far in excess of the
mllion dollar [unp sum which is being denanded. Considering the nature of
the injury, the client's future nedical and financial needs, the ability of
the client to nanage funds and the ability of the plaintiff's |lawer to
favorably structure the settlenment, the plaintiff should eventually end up
with a better settlenment, with nore true benefits and with nore actual needs
met than he woul d have achieved with the nillion dollar cash settlenent.
This, of course, depends upon the facts of the particular case, but it is
submitted that the structured settlenment is a worthy alternative to consider
particularly in cases of potential conparative negligence or conparative
causation on the part of the plaintiff or in cases of questionable liability
with [arge danages. In this type case, where the defendant's cash offer is
far smaller than the plaintiff's future needs and there is a possibility of a
jury finding of no liability or a large reduction in plaintiff's recovery
t hrough conparati ve negligence or conparative causation, the structured
settlenent may be the nobst auspicious route for the plaintiff to follow The
Treasury Departnent has agreed that settlenents of this type are tax-free
when properly structured, so consider letting the rare generosity of Treasury
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serve to close the gap between plaintiff and defendant while enhancing the
plaintiff's benefit package.

Thus, it is submitted that despite the well founded skepticismwhich is
prevalent in the plaintiffs' bar with respect to structured settl enents,
there are far nore redeem ng values to the structure which comend
t hensel ves to the serious consideration of the diligent plaintiff's attorney.
However, the skepticismis well founded and it is the practice of the author
to refuse to negotiate a structure with an insurance carrier which will not
di scl ose the cost of the settlement package to counsel

F. MECHANI CS OF STRUCTURI NG
1. Revenue Ruling 79-220
Under Revenue Ruling 79-220, prior to the passage in January, 1983 of the
Peri odi ¢ Paynment Settlenent Act, the customary nethod for structuring a
settlenent was for the casualty insurance carrier or the mjor corporate
defendant to own the annuity which was purchased for the purpose of funding
the defendant's obligation to the plaintiff pursuant to the structured
settlenent. The probleminherent in this was that if the corporate defendant
or the liability insurance carrier went bankrupt the annuity was subject to
bei ng construed as an asset and placed under the care of the referee in
bankruptcy, with the possibility that the plaintiff's claimwuld sinmly
becorme that of a judgnent creditor subject to considerable reduction in
recovery.

2. Section 130 of the Internal Revenue Code

Pursuant to Section 130, passed as part of the Periodic Paynent Settlenent

Act, the defendant or its liability insurance carrier nmay now assign to a
third party assignee its obligation to make future payments to the plaintiff.
This is generally achi eved by payi ng an anmount equal to the annuity prem um
plus a fee to the third party assignee. Pursuant to Section 130, the third
party assi gnee does not have a taxable event, other than the fee, because he
has received income that is entirely offset by the obligations which he has

undertaken to the plaintiff.

The assignee may then fund its obligation through the purchase of an annuity
whi ch the assignee owns and each paynment made by the annuity conpany to the
plaintiff is discharged on a pro-tanto basis.

This method of structuring a settlenment is of benefit to the plaintiff
because he is no longer subject to the financial stability of the corporate
defendant or its liability insurance carrier over the several decades of the
structure. The plaintiff may now insist that his structure be funded by an

A+ Superior XIV or better, A M Best rated life insurance carrier which wll
of fer as nmuch stability and assurance of full conpletion of the obligations
to the plaintiff as possible. There has never been a bankruptcy by an A+
rated life insurance carrier for the reason that they are not subject to the
cat astrophi c cl ai ns experiences which subject a liability insurance carrier
to financial instability.

3. Requirements for Qualified Assignment
The assignnment referred to in the preceding sectionis a "qualified
assignnent"” pursuant to Section 130(c) of the Internal Revenue Code. In
order to conformto Section 130, Part 4, the qualified assignment rmust neet
the following conditions in the settlement agreenent of the parties:
1. The paynents nust be fixed and deterninable as to anount and tine of
paynents.
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2. The paynents nust not be subject to acceleration, deferral, increase or
decrease by the recipient of such paynents.
3. The assignee's obligation to the plaintiff is no greater than the
obligation of the defendant to the plaintiff prior to the assignnent.
4. The periodic paynents qualify as tax free under 8§ 104(a)(2) of the Code,
provided they are attributable to personal physical injuries or sickness.

Thus, the nmechanics of structuring nost frequently utilized will be that the
plaintiff will negotiate a settlenment with the liability insurance carrier of
the defendant. The defendant and its liability insurance carrier will then
make a qualified assignnent of their obligation to a third party assi gnee
which the plaintiff should nake certain is at | east an A+ Excellent XIV A M
Best rated life insurance carrier, preferably froma state which has a
guarantee fund.: The carrier will then neet the defendant's obligations to
the plaintiff and such obligations shall be discharged on a pro-tanto basis.

G METHODS OF FUNDI NG
One of the mmjor advantages of the structured settlenent is the flexibility
which it offers in terns of availability of nethods of funding. There is no
necessity for deciding on one nethod of funding because various types of
funding may be used within one structure. Annuities, government bonds, term
i nsurance, single premumdeferred annuities, reversionary nedical or

energency trusts and endowrent funds are sone of the nethods of funding the
total settlenment package which deserve careful consideration when fornul ating
a settlenment strategy to neet the plaintiff's needs. Wile such flexibility

i s advant ageous before fundi ng, one of the disadvantages of the structured

settlenent is the inflexibility after funding.

1. The Annuity
The customary nethod for funding a structured settlenent is through the
purchase of an annuity froma life insurance carrier. However, depending on
the fluctuations in the conparative nmarkets, the annuity should be conpared
with potential returns frombonds and certificates of deposit on a cash
settl enent.

The annuity, in recent years, has been returning investnent rates in the
range of 8 to 9% The rate of return on a single premumdeferred annuity is
conpetitive as to other types of guaranteed investnents such as certificates
of deposit, or noney market funds, on the basis of a future |lunp sum paynent,
i.e., a deposit of $100,000.00 today will provide approxi mately $200, 000. 00

in eight years and continue to double every eight years thereafter

Now that the life insurance industry has entered into the mature phase of the
structured settl enent business, the smaller conpani es are bei ng squeezed out
of the business by conpetitive bidding fromthe |arger, nore aggressive
conpanies. As a result, through careful shopping with the annuity conpani es,
particularly in a catastrophic injury case, the plaintiff's attorney, working
in conjunction with his structured settlenent specialist, can negotiate rates
through the annuity conpanies on a conpetitive basis which will frequently
result in a very lucrative package for the plaintiff. Since such conpetitive
bi ddi ng does not exist in the purchase of treasury bonds, annuity shopping
will often provide the maxi mum potential recovery for the injured clainmnt by
the plaintiff's attorney conpetitively shopping through a structured
settlenent specialist. Thus, the annuity is certainly the primary area to
consi der when planning to fund a structured settlenent.

2. Bond Trust
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Revenue Ruling 77-230 approved the use of bond trusts in which treasury bonds
are used to fund the periodic paynments in lieu of annuity contracts. Bond
trusts deliver a level incone over a period not to exceed 30 years. They are
frequently used in conjunction with an annuity which will provide |unp sum
benefits on a regular basis, such as every five years. At the tine of
structuring, the treasury bond trust should be analyzed as an alternative to
annuities through a conparison of the yields of each at the tinme of funding.

A bond portfolio will yield level paynents for a period up to 30 years with a
cash lunmp sumat the end of the term A bond portfolio containing 375
treasury bonds, each having a sem -annual coupon of $69.31 would yield

$50, 000. 00 a year for 29 years plus $400, 000.00 on maturity. The treasury

bonds nmay be purchased on a staggered basis so as to generate a steady fl ow

of level income. Wen used in conjunction with the annuity to produce |unp
sum benefits on a regul ar annual basis, the treasury bonds can be a
wort hwhi |l e nmet hod of funding which definitely should be considered.

Anot her nmaj or reason for the consideration of the bond trust in structuring a
settlenent is that, due to the disparity in interest rates and the
fluctuation between rates of return on annuities and yield on governnent
bonds in recent years, it is entirely possible that, at the tine of funding,
t he sane anmount of noney placed in government bonds may yield far nore return
than the purchase of an annuity. Thus, both for the maxi mum benefit to be
derived for the client and for the protection of the plaintiff's attorney
froma potential malpractice trap, annuities should not automatically be used
to fund a structured settlement w thout consideration of current rates of
return on government bonds.

3. The Conparison Between Annuities, Bonds and C D.s
a. The Advantages of the Annuity
A recent study exam ning the variations between a structured settl enment
funded by annuities or governnent bonds and a cash settlenent invested in a
C.D. reveals that the annuity nmethod accrues the best tax benefits and
conpetitiveness in financial markets.” The study reveals that the annuity
nmet hod accrues the best tax benefits and the author uses the exanple of a
five year old with cerebral palsy as the basis of the study. The nedica
nmal practice suit was settled for $1.5 mllion. After attorney's fees the
clai mant's portion was $850,000.00. The sum of $250,000.00 was deposited into
hi gh yield noney market funds for inmediate cash and nedi cal expenses. The
bal ance of the settlenment ($600,000.00) was to be placed in long term
i nvestments. Conparisons were nade between annuities, certificates of
deposit and/or governnment bonds. The study reveal ed that the annuity yields
a higher total return than either the certificate of deposit or the tax free
governnent bonds. As indicated above, this result nmay vary depending on the
conmparative prevailing rates at the tine of structuring.

b. The Governnment Bond
The governnment bond provides the recipient with tax free interest incone
which is paid periodically in |level paynents over a period up to thirty
years. The principal is returned upon maturity. But, if the owner desires
to sell the bond prior to maturity he may be faced with selling at a di scount
and losing part of the principal. Annuity paynents, under the same nodel,
will exceed the total return fromthe bonds by $289, 415. 00 based upon the
same rate of return. Additionally, since the annuity income surpasses
i nterest paynents beginning the third year and dranatically increase every
year thereafter, the financial benefits of the annuity far exceed this
anmount .
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c. Certificates of Deposit
A m sconception concerning the annuity is that since the principal cannot be
preserved to maturity as principal is returned to the annuitant as part of
the periodic annuity paynents, C. D.s or bonds which return principal at
maturity are better investments. The certificate of deposit and the
gover nnent bond preserve the principal until maturity. However, the
di fference between the interest paid on the certificate and the annuity
paynments is such that by the sixth year annuity paynents exceed the interest
on the certificate. Every year thereafter the annuity incone far exceeds the
interest on a C.D. and in the nineteenth year, the annuity paynent nore than
doubles C.D. interest income. Total income fromthe annuity over twenty
years will surpass the certificate of deposit interest income by $483, 555. 00
based upon the $600, 000. 00 i nvestment nodel. Since interest income for
certificates of deposit are taxable, the claimant's net after-tax incone wll
be further dimnished by the claimant's tax bracket. Therefore, when doing a
conparative analysis, conmpute the total net revenue which will be returned by
each type of investnent before structuring or accepting a cash settl enent.

Agai n, these exanples are illustrative of the conparative benefits of annuity
policies. Wth the fluctuation in rates of CD.'s, annuities and Treasury
bonds in recent years, at any given tine one nmethod of funding rmay far
outperformthe others by virtue of rate differentials. However, IRC § 130
restricts qualified funding assets of a structured settlenent to annuities or
U.S. Governnent obligations. Questions related to the choice of funding
nmet hods and the tax consequences of each should be addressed to the
attorney's tax adviser and structured settlenment specialist. The need for
experts in structuring grows as the structure grows in conplexity.

4. Reversionary or Non-Reversionary Medical Trust
In the situation where the plaintiff may have large nedical bills in the
future in the event of future surgery or other conplications, a reversionary
nmedi cal trust may be used which will provide that X nunber of dollars will be
set aside and held in trust to provide for nedical benefits on an as needed
basis. In the event that the future surgery is not needed or the nedical
conplication never devel ops the medical trust fund will revert to the
i nsurance carrier. The reversionary aspect is negotiable. The nedical trust
may be negotiated in such a way that the funds, if not used for nedica
enmergency, will be paid in a lunp sumto the claimant or his beneficiaries.
Sone insurance carriers prefer not to deal in a reversionary trust because
they do not want to keep their funds tied up over a long period of tine.
They woul d prefer to sinply buy an annuity which would provide the sane
benefits if needed.

5. Periodic Lunp Sum Paynents
In addition to the streamof incone that is provided by the annuity or
governnent bonds, the plaintiff may need to consider periodic |unp sum
benefits which will neet other specific needs. For exanple, in a paraplegia
case, it is customary to provide that the structure will include the purchase
of a new, specially designed van every three years over the plaintiff's life
expectancy. This is acconplished by purchasing an annuity which will provide
for a periodic lunp sum paynment on the anniversary date every three years

6. Col | ege Endowrent Funds
In the case of the death of a breadwi nner with m nor children, it is
customary to provide coll ege endowrent funds which will provide the funds
needed through the entire coll ege education of each of the m nor children
Again, this is a matter which nmay be negotiated as to whether the funds



revert to the insurance carrier if unused or whether they are paid to the
children, either in a lunp sumor over a payout basis.

7. Term | nsurance
Certain types of structures utilize terminsurance for various reasons. For
exanple, in the case of the cona patient, discussed below, the patient's
nother is being paid a salary as manager of his estate but her life
expectancy is less than the injured plaintiff's. Therefore, a terminsurance
policy was purchased on the nother's life which will fund a trust which will
generate sufficient nmonthly incone to hire a replacenent for the nother as
manager of the estate. This is one exanple of the multiple potential uses of
terminsurance which can be a very valuable tool in structuring settlenents
and shoul d be consi dered when pl anning a package for the plaintiff.

8. Burial Insurance
The high cost of funeral expenses is a burden which can be relieved fromthe
famly by including as part of the structure the purchase of a burial
i nsurance policy. Wen representing a catastrophically injured plaintiff
with a short |ife expectancy, a future burden can be renpved fromthe fanily
menbers by providing funds as part of the structure which will cover the
entire cost of the funeral expenses of the injured claimant.

H. NEGOTI ATI NG THE STRUCTURED SETTLEMENT
1. Proper Franme of Reference
a. Defense: Meeting the Plaintiff's Needs
The maj or argunent used by the insurance industry in negotiating structured
settlenents is that they are designing a programwhich will specifically neet
all of the claimant's needs and if those needs are net it is a good
settlenent for the plaintiff. The only acceptable response of the
plaintiff's attorney to this tactic is to consistently adhere to the franme of
reference that the structured settlenent is not neasured agai nst the needs of
the plaintiff, but is rather neasured against the verdict potential of the
case.

Assume a seriously injured plaintiff with projected future medi cal needs of
$500, 000. 00. The plaintiff's attorney, after consideration of all aspects of
the case deternmines that there is a verdict potential of $3,000,000.00. The
i nsurance carrier, which can purchase an annuity policy for $100,000.00 to
neet all of the plaintiff's future needs, offers to settle the case for
$750, 000. 00; $250, 000.00 up front and a $500, 000. 00 structure for future
medi cal needs. The insurance industry position is that they have net all of
the client's needs and, therefore, nmet their obligation and there is no need
for the plaintiff's attorney to know the carrier's cost is $350, 000. 00.

b. Plaintiff: Actual Costs v. Verdict Potential
The plaintiff's attorney does not neasure the $750, 000.00 structured offer
agai nst the needs of the plaintiff in determining if this is an adequate
settlenent. The proper frane of reference for nmeasuring the carrier's offer
is the $350,000. 00 cost neasured agai nst the $3, 000, 000. 00 verdict potenti al
at the courthouse. Thus, before undertaking the negotiation of a structured
settlenent, the plaintiff's attorney should first evaluate the case fully as
if the settlement were being made on a cash basis, then negotiate an
appropriate discount, if any, for the defendant in order to notivate themto
enter into the structured settlenent, assuming that the structured
settlenent, with its tax free benefits, is nore advantageous to your client
than the cash settlenent. There is no need to offer the liability insurance
carrier a substantial savings on a structure versus a cash settlenment because
the only additional burden which they assunme, if a qualified assignment is
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used, is paynent of additional attorneys' fees to defense counsel for
preparing the structured settlenment papers.

The plaintiff's | awer nmust determ ne the verdict potential of the suit
before attenpting to evaluate the basis upon which a structured settl enent
may be achi eved. Considerations which nay be taken to aid in evaluation of

the case for settlenent include: (1) potential verdict range after a trial on
the nmerits; (2) likelihood of winning; (3) delay in the receipt of the anpunt
of the judgnment; (4) possibility of verdict reduction by conparative
negl i gence or causation; and (5) the rate of return at which noney could be
invested if it were received i mediately. Using such an analysis, the | awer
can give his client a basis for conparing the prospects of a trial against a
current anount in the proposed settlenent.

2. Understanding the "Rating Up" System
When negotiating a structured settlenment it is essential that the attorney
understand the nethod used by the annuity conpany in establishing the prem um
cost of an annuity. Wen an annuity conpany is to issue an annuity which
wi Il provide paynents for the lifetinme of the annuitant rather than for a set
nunber of years the conpany will thoroughly review the individual's nedica
hi story and present condition in order to evaluate actual |ife expectancy.
Assume that the plaintiff is a 22 year old white nmal e comat ose patient who
sustai ned a severe head injury and nultiple internal injuries to such an
extent that he is a IV on the d asgow Coma Scale. According to the 1986
United States Life Tables this patient has a |life expectancy of 51.5 years.
However, due to the life threatening nature of the injury, the annuity
company, which is being called upon to make nmonthly paynents for the
remai nder of plaintiff's life, has the problem of estimating how |long the
critically injured plaintiff will actually live. Assune that after a carefu
revi ew of the nmedical records the annuity conpany determ nes that the
plaintiff has approximately 10 years to live. He will be "rated up" to age
72 whi ch would then give hima theoretical |ife expectancy of 10.2 years. 1In
ot her words, he would now be treated the sane for insurance purposes as a 72
year old applicant for an annuity. This "rating up" process provides a
trenendous opportunity for the plaintiff's attorney to shop for the nost
competitive annuity prices in the annuity market place. Since the annuity
prices are based to a large extent upon the prediction of the annuity
conpany's nedi cal experts as to the actual |ife expectancy of the plaintiff,
this estinate as to |life expectancy can vary trenendously and there will be a
correspondi ng substantial disparity in annuity rates to purchase exactly the
same benefits. Significantly, the higher the rated up age, the [ ower the
cost of the annuity.

The plaintiff's attorney should attenpt to deternine fromthe insurance
carrier the "rated up" age of the plaintiff which is being used as a basis
for the structure offered by the Defendant. Regardl ess of whether the
carrier will disclose the "rated up" age, the plaintiff's structured
settlenent specialist may call several annuity conpanies and shop the annuity
mar ket for the best price for the benefits sought. This can result in
i ncreased benefits to the plaintiff.

For exanple, assume that the plaintiff's attorney deternines that the cost of
the structure is $500,000.00. The plaintiff's structured settlenent
speci ali st then shops the annuity and obtains exactly the sane benefits for
$430, 000. 00 from another qualified life insurance carrier. The $70, 000. 00
differential, based upon different "rating up" estinmates, can then be used
either as part of a lunp-sumincrease up front or can be utilized to purchase
$70,000.00 in additional structured benefits. This is one of the mgjor
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reasons why the plaintiff's attorney should affirmatively seek to structure
settlenents rather than passively waiting for the insurance industry to bring
structured settlenments to the plaintiffs for their review.

3. Negotiable Features of the Structured Settl enent
Every structured settlenent shoul d consider the follow ng:
a. Aliquid, up-front |unp-sum paynent to cover nedi cal expenses already
i ncurred, wages |ost, pain and suffering, imediate capital expenditures,
i.e., special equipnment for handicapped plaintiffs;

b. benefits to start inrediately and to continue for the life of the
annuitant and beyond if the plaintiff |eaves dependents;

c. a mnimmnunber of paynments for the protection of dependents or to
insure that at |least a certain anmount is paid out;

d. benefits to increase by a certain percentage on an established and
regul ar basis to counter the effect of inflation

e. contingent funds to provide for the education of the children, burial
expenses and future unexpected occurrences;

f. periodic paynents (balloon paynents) as a hedge against inflation

g. a guaranteed minimumreturn, i.e., in the event of the death of the
claimant, the paynents continue to
clai mant's designated beneficiaries for the full termof the settlenent
rather than reverting to the liability insurance carrier as a cash refund
reversionary interest.

The last is one of the nost inportant features that one should insist upon
If the liability insurer retains the reversionary interest in the policy it
may realize a substantial refund in the event of the plaintiff's untinely
death. If this occurs, the defendant will be in the position of having paid
only a fraction of the lunp-sumsettlenent value of this case. Naturally,
this is a very attractive feature to the defense bar, especially in cases of
cat astrophi ¢ damages when the plaintiff's life may well be far shorter than
i ndi cated on the actuarial tables upon which the settlenment was based. The
whol e point of the structure fromthe plaintiff's side is to provide a plan
by which the victimw |l be recompensed. Certainly, the survivors should be
provided for, and this is best acconplished by the guaranteed m nimumreturn
t hrough continuati on of periodic paynents in the event of claimant's
prenmat ure deat h.

Negot i abl e provi sions of the settlenment are those which nmust be tailored to
fit the particular needs of the plaintiff. Items such as the amount of the
initial payment, the dates of periodic paynents, the anmobunt of each paynent
and ot her special requirenents should be negotiated. For instance, if future
surgery is required an estinmate of its cost and provisions for a | unp-sum
paynent mght be included in the settlenent terns. Costs of special
equi prent, clothing, renodeling the hone to accommpdate the victinis
handi caps and any therapy expenses are also itens for negotiation. |f the
plaintiff needs a specially adapted vehicle, the settlenent should include a
provi sion that a new one be provided every three years. The list of
possibilities is limted only by the needs of the client. Since many of the
needs will be future needs, the attorney shoul d seek expert advise fromthe
physi ci an, surgeon, therapist and other health care professionals about any
future nedical needs and their projected costs. The careful plaintiff's



attorney will consider all of his client's needs and negotiate the details of
the settlenment to provide for them

4. Shoe On The Wong Foot
In order to obtain maxi num benefit froma structured settlenent, the
plaintiff's attorney should not |eave to the insurance carrier the design of
the structure which will best suit the plaintiff's needs. Defense initiative
in proposing structured settlements has the effect of putting the shoe on the
wong foot in that defense counsel or the insurance representative undertakes
to design the settlement programto neet the client's needs. This should be
the province of the plaintiff's attorney.

5. Determining the Plaintiff's Needs
a. Review Wth Experts
Only after a carefully detailed reviewwith the claimant and/or his fanily
menbers, treating physicians and an econom st can an intelligent
determ nati on be nade as to the precise future needs of the clainmnt which
must be nmet by the structured settlenent. Al future needs of the clainmant,
financially and nedically, nust be analyzed in order to deternine the type of
structure and the nmethod of funding which would best neet those needs. This
is a procedure which requires considerable consultation with the claimant and
his famly menbers and the health care providers in a catastrophic injury
case. It will also require the use of an economi st to project the stream of
i ncome which will be necessary in the future to neet those needs. To |eave
to the insurance conpany the determination as to howto structure a
settlenent to neet the plaintiff's needs is a default on the part of the
plaintiff's attorney.

b. Framing the Structure
Plaintiffs' attorneys who have not been actively engaged in affirnmatively
undertaking the structuring of a settlenment should do so. It is not
sufficient to leave it to the insurance carrier to subnmt a structured
settlenent to the plaintiff to either be accepted or rejected by the
plaintiff's attorney. The author's nethod for negotiating a structure is for
the plaintiff's attorney to submit to the insurance carrier, prior to
negotiating dollars, a franework of the plaintiff's proposed structure.
These include (1) initial cash outlay, (2) negotiable provisions, and (3)
non- negoti abl e provisions. The nature of these provisions are discussed
further under the heading "Negotiating the Structured Settlenment", V, herein.

6. Exanple
Assume the case of a 22 year old comatose patient, unmarried, with a 48 year
old nother and 17 year old sister as his only famly nmenbers. Assune a clear
case of liability and sufficient insurance coverage and you have an idea
case for a structured settlenment. However, prior to the insurance conpany
proposing a structured settlenment package which may or may not neet the needs
of this particular claimant, it is subnmitted that the plaintiff's attorney
should affirmatively fornulate the framework of the structure precisely
tailored to the claimant's needs. This franework is then submitted to the
i nsurance carrier and both parties, in attenpting to structure the
settlenent, are working fromthe same starting point, the plaintiff's
framewor k based upon the plaintiff's specific needs.

7. Affirmative Use of the Structured Settl enent
a. How to Organize the Proposa
The first step for the plaintiff's attorney is to neet with the treating
physician and obtain a witten narrative as to the following: (1) nature and
extent of disability, (2) actual life expectancy of the claimant in |ight of
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the catastrophic injury, (3) projected future nedical needs, e.g., surgery,
supervisory nursing care, etc., and (4) an estimate as to the cost of item of
nmedi cal care.

After obtaining a nedical projection as to future needs, the attorney shoul d
consult with an econom st in order to project the cost of those future needs
over the anticipated |ife expectancy of the claimant and al so project the
stream of incone which will be necessary in order to neet those needs and the
present dollar value that will be required in order to produce the stream of
incone. The econonist will also fornulate an opinion which will provide a
basis for testinony at tinme of trial as to the projected future damage to
plaintiff's wage earning capacity.

Next, the plaintiff's attorney should draft the framework of the structure
whi ch woul d set out the mninmumrequirenments which the plaintiff wll
consider as part of a structured settlenment. Note that the franework does not
i nclude the sunms of noney necessary to neet each of these needs. |If the
plaintiff and defense attorneys can agree on the franework, i.e., the
specific provisions that the plaintiff will require in a structured
settlenent, then the anpbunt of noney required to fund each provision nay be
negotiated. It is far easier to negotiate anpbunts once the provisions have
been agreed upon between the parties than to try to conpare a plaintiff's
structure and a defendant's structure which contain entirely different
provi si ons.

Once these provisions have been determined by the plaintiff's attorney, he
shoul d advi se the defense counsel or insurance conpany representative as to
this franmework so that both sides will be fornulating proposals based upon
the sane goal, i.e., tailoring the structure with provisions which neet al
of the past, present, and future needs of the plaintiff. Ideally, the
plaintiff's attorney should suggest a structured specialist whom he consi ders
dependabl e and capabl e of maxi m zing the benefits available for the plaintiff
and request that defense counsel work with that structured specialist to
purchase the annuity. Such cooperation would greatly expedite an agreed
settl enent.

b. Proposal Letter
For an exanpl e of the manner in which a structured settlenent demand shoul d
be included in a settlenent demand letter.

c. Agreeing on the Framework
If counsel and their respective structured settlenment specialists are working
within the sane framework in attenpting to fornulate a structure acceptable
to all parties, it is sinpler to conpare the provisions of the respective
structures and to resol ve di sputes between them

There is one additional major advantage to both sides operating within the
same framework. The structured settlenment is not a courthouse steps vehicle
for settlenent. It often takes several weeks to evaluate and negotiate a
structured settlenent. However, if there is agreement as to the specific
provi sions which are being negotiated and the only matter in dispute is the
amount of money to fund the provisions, this is a matter which may be
negoti ated at the courthouse steps.

8. The Non- Negotiable Provision: A Guaranteed M ni num
The one feature in all structured settlenents which the plaintiff's attorney
must negotiate, both for the protection of the client and for the attorney's
avoi dance of a legal malpractice claimis the guaranteed m ni mum paynent.
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This may be acconplished by a life annuity with a period certain, whereby
annuity payments continue for a designated guaranteed period, even upon the
annuitant's/clai mant's death.

Guaranteed annuity paynents for a certain period are particularly useful when

the plaintiff is the famly breadwinner. In this case the structured
settl enent shoul d be guaranteed at |east until the youngest child is expected
to |l eave hone or conplete college. This will insure the fanmly's financial

security regardl ess of the health of the claimnt.

The guaranty adds little to the cost of the structure. For exanple, an
annui ty designed to pay $2,500.00 per nonth for the life of the plaintiff
with no guarantee costs $289,330.75. The total cost to guarantee that sane
settlement for ten years is $290, 393.35, a difference of only $1, 060. 00.

A guar ant eed m ni mum payout avoids a windfall to the insurance carrier in the
event of the plaintiff's early death. The insurance bar has suggested
t hroughout the years that the use of the structured settlenent grew out of
the need to avoid large windfalls to the plaintiff who, after receiving a
jury verdict or lunp-sumsettlenent conpensating for future |osses, died soon
thereafter. Early structures contained a reversionary interest to the
[iability insurance conpany on the death of the plaintiff prior to the ful
payout. The plaintiff's attorney must avoid the reversionary interest and
replace it with the guaranteed mninmumreturn

a. Guaranteed M ni mum Recovery
There are two ways to acconplish a guaranteed m ni numrecovery. The periodic
paynents can be guaranteed for a nini nrum nunber of years, payable to the
estate of the plaintiff. Again, by failing to include such a nini mum
recovery, the plaintiff's attorney can expect a windfall to the insurer which
woul d not be available through a verdict or |unmp-sumsettlenment. This nust
be avoi ded.

b. The Cash Refund Annuity
The guarantee may al so assure that the cost of the annuity will be paid to
the plaintiff's beneficiary in the case of the plaintiff's early death by
usi ng the cash refund annuity. A clainmant receives the security of having a
strong financial institution underwite the settlenent with a stream of
i ncome benefit for hinself and his |l oved ones. The attorney nust check the
A.M Best rating for a carrier with an "A+" Superior XV or better rating.

c. The Plaintiff's Non-ownership of the Annuity
Sone attorneys balk at the idea of the defendant, or the defendant's carrier
or an assignee owning the annuity policy. They fear the | oss of control that
such an arrangenent represents. This arrangenent is necessary, however, to
preserve the favored tax status which the structure provides. Cbviously,
sone abuse is possible but the risk can be nininized by providing in the
settlenent agreenent: (1) limt the defendant's ownership and assignability
rights; (2) affirmthat the parties to the structure are irrevocably fixed;
(3) restrict alienability or collateral use of the annuity by the owner; and
(4) utilize the qualified assignment nmechanismwi th a carefully sel ected
assi gnee.

| . PRESERVI NG THE TAX ADVANTAGES - AVO DANCE OF CONSTRUCTI VE RECEI PT
1. No Incidence of Owmership In the Plaintiff
In order for the damages that are received for a personal injury or wongful
death to be excludable from gross i ncone under section 104(a)(2) of The
I nternal Revenue Code of 1954, there are certain criteria with which the



plaintiff must conply. The safest route for insuring the tax benefit is
through the use of annuity funded periodi c paynent plans wherein the annuity
policy is issued in the name of the plaintiff as the annuitant. The
ownership of the policy is placed in the nane of a person agreed upon by the
parties to the settlement, generally an assigned hol di ng conpany under a
qualified assignment. The purpose of setting up the annuity in this fashion
is that an annuitant (plaintiff) who is not the owner of the policy cannot
change the beneficiary or reassign the policy to anyone el se. Thus, under
our prevailing tax laws the periodic paynents are not taxable as incone to
the plaintiff who is not the owner of the policy, not in constructive
recei pt, and has no control over the right to invest and control the funds.

2. CQuidelines for Constructive Receipt
Constructive receipt under the Internal Revenue Code of 1954 is defined under
Section 1.451-2(a) pursuant to the follow ng guidelines:
1) the injured party should never have the right to receive the present
di scount val ue;

2) the annuitant should have no control over the investnent of the funds;
3) the annuitant should not be able to increase or decrease the nonthly
paynments;

4) the negotiations and settl enment agreenent should not offer the plaintiff
a lunp-sumas an alternative to the periodic paynent settlement.

3. Advise dient of Inflexibility

It is essential that the plaintiff's attorney nmake it clearly understood to

the claimant that in accepting a structured settlement he is giving up the
right to the control over his funds and that there are severe linmtations on
the type of changes which can be nmade in the structure in the future. This

is necessary in order to avoid constructive recei pt and protect tax
advantages. The flexibility in a structured settlenent conmes prior to the
structure being nenorialized in witing. Once the structure is conpleted the
flexibility no |l onger exists.

4. Insurance Industry's Position Regarding Constructive Recei pt
As previously discussed, the insurance industry uses the "fear of
constructive receipt"” as a basis for refusing to disclose the actual cost to
the liability insurance carrier of the structured settlenent package on the
theory that if the plaintiff knows the cost of the package, he will be in
constructive receipt of the funds and will therefore waive the non-taxable
benefits on the periodic paynents. This is totally w thout foundation in the
Internal Revenue Code, in case |law or anywhere else that this author has been
able to find other than in the insistence of the insurance industry.

The foregoing test from§8 1.451-2(a) of the internal Revenue Code of 1954 is
the test of constructive receipt utilized by the Internal Revenue Service.
The only conceivabl e portion of the guidelines which could support the
position of the insurance industry is subsection 5 to the effect that the
negoti ati ons and settl enent agreenents should not offer a lunp sumas an
alternative to the periodic paynent settlenent.

5. | RS Uses the Best Evidence Rule
The Internal Revenue Service utilizes the Best Evidence rule in assessing the
tax liability of settlement funds. The court records and settlenent papers
are the basis for determining if the plaintiff has constructive receipt.
Granted, if the court papers and settlement agreenent indicate that the
plaintiff has the option of accepting a lunp sumbenefit as an alternative to
t he periodic paynent settlenent, then the Internal Revenue Service nmay choose
to inmpose constructive receipt on the funds and deny tax advantages to the
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plaintiff. However, this is considerably different than the plaintiff's
attorney being advised as to the cost of the entire package as part of
settl enent negotiati ons.

6. Treasury Regulation § 1.451-2(A)

The position of the insurance industry sinply does not conport with the
Treasury Regulation § 1.451-2(a) and several Revenue rulings which stand for
the proposition that know edge is not determinative in deciding a question of

constructive receipt, but that qualified availability is decisive.":

7. Private Letter Ruling 8333035
More precisely in Private Letter Ruling 8333035 on May 16, 1983, the Interna
Revenue Service nade the follow ng ruling:

Di scl osure by defendant of the existence, cost or present value of annuity
will not cause plaintiff to be in constructive receipt of the present val ue
of the anount invested in the annuity.

Thus, the insurance industry's position that they are refusing to disclose
the full cost of the settlenent package to the plaintiff for the plaintiff's
own benefit in order to avoid placing the plaintiff in constructive receipt
of the funds is wi thout foundation in the Internal Revenue Code or in Revenue
Rul i ngs and continues to be the major source of skepticismand prejudice by
plaintiffs' attorneys against utilization of structured settlenents.

8. Tax Consequences of Punitive Danages
Until July 16, 1984, an insurance settlenent nmade in a wongful death case
was fully excludable fromthe gross incone of the recipient regardl ess of
whet her the proceeds of the settlement represented conpensatory or punitive
damages. This principle was established in IRS Revenue Ruling 75-45 which
approved such an exclusion for estates of individuals killed in their
enpl oyer's airplanes, which were paid under the enployer's aircraft liability
i nsurance policies that provided specified paynents for death upon execution
of full releases fromall clains for danages agai nst the enployers. This
I ong standi ng rul e has now been suppl anted by one whi ch makes punitive
damages includable in all cases regardless of the circunstances.

Puni tive danmages received after August 20, 1996, unless pursuant to a witten
bi ndi ng agreenent, court decree or nediation award in affect on or issued on
or before Septenber 13, 1995, or included in gross income under Section
104(a) (2).

9. Section 213 - Medical Deductions
Ampbunts received in settlenent of personal injury nust be allocated between
that contributed to pain and suffering (excludable under Section 104[A] [2])
and that attributable to previously paid and deducted nedi cal expenses. The
part representing medi cal expenses is considered reinbursement and nust be
returned to income. |If the settlenent designates a specific anount
attributable to paynment of future medical expense, that ampunt is excl udabl e.
Revenue Rulings 75-232, C. B. 1975-1. But it nust be offset against future
nmedi cal expenses as paid - they are not deductible under Internal Revenue
Code, Section 213, and cannot be deducted under Section 213 until they total
t he anount of the damage award attributed to future nedical expenses. The
I.R S. operates on the theory that the taxpayer should not receive a double
tax benefit - a deduction in one year and nedi cal expenses received tax free
in a subsequent year. Revenue Ruling 79-427, C. B. 1979-2.

Section 104(A)(2) accepts anounts attributable to and not in excess of
deductions all owed under Section 213 for prior tax years. Any reinbursenent
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for previously deducted tax benefits are not excluded from gross incone.
However, your tax return all ows deductions for nedical expenses where they
exceed seven and a half (7_) percent of your adjusted gross incone. Those
medi cal expenses that do not exceed the seven and a half percent limt would
be excluded fromgross incone under § 104(A)(2) since there is no double
taxation benefit involved. Revenue Ruling 75-232, C. B. 1971-1 gives a good
exanpl e of how the Section 213 Iimtation would work.

SECTION 213 - Exanple
In Revenue Ruling 75-232, 100x dollars of a settlenment in 1971 was
specifically earmarked for future nmedical expenses. After the settlenent,

t axpayer paid 20x dollars in 1971, 40x dollars in 1972 and 50x dollars in
1973 (110x dollars total). Section 213 allows a deduction on inconme tax for
nmedi cal expenses not conpensated by insurance or otherwise. |n conputing the
deduction for Section 213, the aggregate anounts expended by the taxpayer for
injuries suffered nust be reduced by the aggregate conpensation received on
account of the injuries. The 100x dollars is excludable from gross incone,

however, no Section 213 deduction is allowed to the taxpayer for the first
100x dol | ars conpensated for by insurance or otherw se and that recovery mnust

first be offset against future nedical expenses as they are paid. After
exhausting the first 100x dollars of future medical deductions the taxpayer
may begi n deducting any medi cal expenses under Section 213. |In this exanple,
no deduction would be available for the 20x dollars in 1971, 40x in 1972, and
40x of the 50x dollars in 1973. Only the remaining 10x dollars is subject to
a Section 213 deduction on Federal Inconme Tax. O herw se, the taxpayer would
receive a double taxation benefit for his injury.

10. Uilizing the Advice of a Tax Expert
It is suggested that in a case which has sufficiently |arge damges to
warrant a structured settlement, it is worth the expenditure of funds to seek
the opinion of a tax expert as to the non-taxability of the funds pursuant
to your proposed settlenent agreenent. The opinion letter of a tax expert
filed anmong the court papers will serve two purposes: First, it wll
indicate to the court that care has been taken to fully protect the
plaintiff's interest and, secondly, since the Internal Revenue Service
operates on the Best Evidence rule based upon the settlenent papers and court
file in the case, a tax opinion letter froma respected tax expert may serve
as an indication to the Internal Revenue Service that natters were properly
handl ed in the unlikely event that the settlement is ever reviewed.
Additionally, it gives your client soneone else to sue in the unlikely event
that the Internal Revenue Service does not accept the tax free consequences
of the period paynents.

Finally, there are nunmerous bills periodically introduced in Congress which
may directly affect the tax consequences of structured settlenments. Thus, it
is best to | eave these natters in the hands of experts and seek the advice of

a tax expert who is particularly know edgeable with respect to tax
consequences of structured settl enents.

J.  UTILIZING A STRUCTURED SETTLEMENT SPECI ALI ST
1. Consult Expert
Use an annuity expert to evaluate the provisions of the structured

settlenent. The true value and relative nmerit of the alternatives can be
m sl eadi ng. Before negotiating such a settlenment, an attorney should di scuss

with a tax attorney and a structured settlement specialist (preferably an
attorney) the nuances of structured settlenents. There are conpani es which

provi de professional assistance is designing the structured settlenent and
al so present and explain its benefits to the claimant, conplete the annuity
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applications and rel eases, and service the annuity contract. However, nost
structured settlenment specialists linmit their representation to the insurance
i ndustry.

2. Services of the Expert
Have the expert review figures to determ ne true benefits, present worth and
cost of the total settlenent; contact other insurance conpanies to conpare
costs for the same benefits; set a guaranteed nonthly paynment to provide
l[ifetime care and support at an incone |evel which will allow the person to
retain or exceed his status prior to injury as the m ni mum goal; consider
education funds for mnor dependents as additional annuities; work with the
specialist and fam|liarize yourself with the vital portions of structures
such as qualified assignments. An attorney specializing in this area of
personal injury practice can be extrenmely hel pful with preparation of the
necessary docunents.

3. Expert's Fee
Usual ly a 4% broker comm ssion is paid for placing the annuity premumwth
the life conpany. For this commi ssion, service work is to be perforned by
the agent, such as verifying |ost checks, or change of addresses of
beneficiaries. Servicing of the structured settlenment annuity is a very good
point to present since if the defendant places the annuity with a defendant
oriented broker they will not be anxious or available to help your client
resol ve future problens which often arise with respect to future paynent of
benefits. This is another incentive to try to get defense counsel to work
with the structured settlenent specialist of your choice. After all,
historically defendant has been asking plaintiff to work with an insurance
oriented broker.

4. Shopping the Annuity
Since the price of an annuity varies on a short termbasis, it is inperative
to shop the package through an expert to obtain the nost benefits for the
money. For exanple, assune that a single premuminmrediate annuity for 20
years certain and life is purchased on a nmale, standard rate, date of birth
August 30, 1984, with a prem um deposit of $200,000.00. Assune al so that
this annuity with a certain period provides incone payable for at |east 20
years and after that, for any remaining lifetime of the annuitant. The
purchase date was August 1, 1982, with the first annuity incone paynent to be
made on Septenber 1, 1982. The conpani es outlined bel ow provided the
followi ng nonthly annuity paynents:

Conmpany Mont hly Annuity Payment
Prudenti al $ 1,279.58

Aetna Life & Casualty 1, 644. 00
Crown Life 1,692. 21
First Colony Life 2,101.01

First Colony Life will provide $197,143.20 nore in guaranteed annuity
paynents than Prudential. According to the 1971 immedi ate annuity nortality
table, a nale, age 34, will |live approxinmately 43 nore years. Therefore,

First Colony will provide approximately $423,857.88 nore in illustrated
lifetime income to the annuitant. These conparisons are intended to provide
the reader with a broader understanding of the differences in annuity
benefits availabl e and the advantages in the plaintiff's attorney enpl oyi ng
an expert to shop the best annuity for the noney. The difference in the
quoted returns for the sane premiumdollars are far nore dramatic if the
plaintiff is a "rated up" risk as discussed. Cearly, the attorney nust seek
expert advice on arranging a structured settl enent.



K. ATTORNEY' S FEES
1. Present Val ue
The fee shoul d be based on a present value cal culation or the cost of the
benefits rather than the total payout. Since the possibility exists that a
carrier's costs will be different than the present value due to interconpany
transfers, waiving of comm ssions and other variables, the client should be
fully advised that the present value is not necessarily the cost. |f present
value is to be the basis, the definition of present value as it will be
cal cul ated shoul d be included in the contingency fee agreenent signed by the
client. A structured settlement specialist, tax expert, or economnm st should
be consulted to determ ne a present econonmi ¢ val ue for purposes of fee
cal cul ati on.

2. Contingent Fee Contract
Contingent fee arrangenments are still viable as a nmethod for cal culating the
fee. The fee should be based on the present value of the total settlenent,
not the aggregate anount of all paynents, current and future. A

determination of the value of future paynents may refl ect consideration of

the followi ng factors:

a. Current available long-terminterest rates;
b. tax free aspects of future paynents;
c. nmanagenent free aspects of the entire settlenment; and
d. cost of the annuity.

3. Structuring the Attorney's Fee
If the attorney plans to structure his fees, it will be inmportant that there
is an unconditional attorney-client agreenent to defer conpensation executed
before any | egal services are perforned. This will guard agai nst
constructive receipt by the attorney of the total amount of the structured
fees. The attorney is subject, under sone authorities, to taxation on the
whole fee in the year he could have received it unless the agreenment to defer
is made unconditionally before the service is to be perforned.

An attorney can benefit significantly from deferred conmpensation. The
arrangenent pernmits an attorney to regulate his income, to postpone paynent
of tax and to reduce tax exposure by shifting significant incone to
retirement years.

4. O her Methods of Fee Cal cul ation
O her nethods of calculating fees include (1) the cost method, (2) the
expect ed payout nethod, and (3) the estimated nethod. Most discussion in
this area centers on the relative values and shortcom ngs of the cost nethod
and the present value nethod. The benefits of the present val ue system have
al ready been discussed, its nmajor drawback is the difficulty of calculation
that may be presented, and the lack of certainty in reducing the
probabilities of future events to a cal cul abl e present val ue.

5. The Cost Met hod
The cost nethod, while it has enjoyed sone judicial favor due to sinplicity
of determi nation, may be difficult to determine. The liability insurance
carrier may refuse to disclose the cost based on the spurious constructive
recei pt argunent. This position by a liability carrier is not valid, and
shoul d not be accepted by plaintiff's attorney in nost instances. However,
the cost can be accurately estimted by contacting several annuity conpanies
for their prices and conputing an average based on market cost.

6. Court Approved Settlenents
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In cases where attorney's fees are subject to approval by the court, i.e.,
those involving minors or inconpetents, the courts will vary between using
the present value nethod and the actual cost nethod of attorney's fee
determ nati on. The cost nethod has won approval with sonme courts for the
reason that it is nore sinple for the court to conpute a percentage of the
cost of the settlenent package than to hold a | engthy hearing and take
testinmony with respect to determnation of present val ue.

If the court chooses to use the cost nethod there are two sinple ways through
whi ch the court nmay determine the cost of the package: (1) appoint an ad
litemto review the cost with the defense counsel and advise the court as to
the cost of the package and the reasonabl eness of the attorney's fee, and (2)
court may hold an in canera hearing with defense counsel regardi ng cost of
the package. |If either of these two procedures is used, the plaintiff's
attorney should not be a party to either the ad litemreview and certainly
not to the in camera hearing.

The plaintiff's attorney nmust renenber that the Internal Revenue Services
uses the Best Evidence Rule in deternining constructive receipt. The Best
Evi dence Rul e neans the court settlenent papers and transcripts. It is not
only unnecessary but totally foolish for the plaintiff's attorney to go on
record in open court concerning his awareness of the cost of the settlenent

package. While such know edge clearly does not constitute constructive
recei pt, when docunented in a settlenent hearing, the plaintiff's attorney is
unnecessarily inviting trouble froman overzeal ous Service agent.

L. CHECKLI ST FOR AVO DI NG MALPRACTI CE
The plaintiff's attorney who accepts a serious personal injury case needs to
be i nformed about structuring the plaintiff's settlenent and nust be equi pped
fromthe outset for that possibility. |In the event that a settlenent can be
effected, the attorney nust choose between a | unp-sum anount or a structured
pay out. The decision of whether to structure, or not to structure nust be
made on an inforned consideration of the client's case and a thorough
under standi ng of the structured settlenment alternative. Should structuring
be chosen as the best route to take, renenber the ten sign posts of
successful structuring:

1. Include the possibility of a structured settlenment in the enpl oynent
contract;
2. always obtain the service of experts;
3. determne the clients present and future needs;
4. determ ne the exact cost of each need;
5. choose the right funding available for the case val ue price;
6. avoid reversionary provisions in favor of the insurer
7. protect the record fromconstructive receipt;
8. negotiate the attorney's fees based on the present value or cost of the
case, and renenber expense rei nbursemnents;
9. place settlenent package with a secure conpany; and
10. carefully docunment the client's understanding of the terns, risks and
peculiarities of the settlenent.

VI. USI NG AND ATTACKI NG THE ANNUI TI ST
A.  THE ADVENT OF THE ANNUI TI ST
"Annuitists" are being enployed with increasing frequency by the insurance
defense bar as "expert"” witnesses to counter plaintiff's econom c expert's
testinmony in tort cases involving future | osses.



Know edgeabl e plaintiff's attorneys are learning that there are several ways
in which a well-qualified "annuitist" (not nerely any annuity sal esperson)
can be used as an effective offensive weapon. In this paper, we will offer

ways to refute testinony offered by the opponent’'s annuitist as well as
illustrate sone positive aspects of utilizing an annuitist for the plaintiff.

B. WHAT IS AN ANNUI TI ST?
Most often the "annuitist" is merely an annuity broker who can testify to the
current actual cost in the "market place" of a given set of future periodic
payments or streamof inconme. Alternatively, an annuitist can determ ne what
future paynents could be purchased with a given anount of noney.

C. ANNUI TI STS FOR THE DEFENSE
Annui ties, conmonly speaking, are single-premuminsurance contracts.
Typically, an annuity is used when future periodic paynents are purchased
with a lunmp sumin a structured settlement. Annuity sal es people typically
testify that an annuity can be purchased to replace a tort victims |ost
wages -- often at a cost that is a fraction of the anbunt sought for adequate
conpensation of future losses.: Traditionally,- annuitists have only been
utilized by the defense bar to sabotage the work of the plaintiff's expert
econom st.» One nethod of attacking the annuitist for the defense is by
movi ng that his testinony be excluded on Mtion in Linne.

1. Mtion In Limne. A well prepared approach to the annuitist on
deposition concerning qualifications, factual basis of the testinony, the
reasoni ng behind his inquiry into an annuity purchase for the plaintiff, and,
in sone states, the use of the statutory discount rate in arriving at his
financial conclusions, may predicate a Mdtion in Linine concerning the
annuitists' testinony. Armed with a deposition transcript, counsel should
present a conprehensive Mdtion in Limne. Mst jurisdictions acknow edge the
following grounds for a Mdtion in Limine:=

a) Lack of Qualifications. An annuitist |acking special training and/or
expertise in mathematics, statistics, or actuarial sciences does not really
qualify as an expert to render an opinion on the present value of an incone

stream even under federal rules.=
= Wthout additional training, an annuity or insurance sal esperson who
contacts an insurance conmpany to obtain current price quotations, is nerely
serving as a conduit of information formulated by true expert actuaries and
i nvest ment managers.

One goal of the cross-exam nation of the annuitist on the deposition by
plaintiff's counsel is to establish whether the "expert" is nerely an annuity
sal esperson, which is often the case, or whether the witness is truly an
annui tist.

In this regard, also determ ne whether the witness is proposing that the
annuity shoul d be purchased through him |If so, it gives hima substantia
financial interest in the outcone of the litigation, i.e., the substanti al

br okerage comi ssion which he anticipates on the sale of the annuity.

b) Facts Not in Evidence. The annuitists' testinony is based on facts not
in evidence. These include the annuity prices that annuity sellers quote in
the market, interest rates and inflation rates not in evidence, and life
expectancy figures not in evidence. Oten an unprepared "expert” will not be
able to testify know edgeably about these factors and this will serve as an
attack on the predicate for his testinony. Since these facts are not
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normal ly relied on in calculating present value, they will prevent an expert
opi ni on. =

c) Irrelevance. The cost of an annuity is often irrelevant, as is the
annuitist's testinony. There is not evidence that the plaintiff's award will
be used or should be used to buy an annuity. Further the testinobny is wthout

a foundation and, thus, irrelevant unless the defendant can show that the
plaintiff has agreed to buy an annuity with the damage award.

To further predicate this, the plaintiff should testify that he has no
interest in purchasing an annuity because he is totally unsophisticated in
the area of investnents and, having heard of such recent financial disasters
as the stock nmarket crash, the collapse of the savings & | oans and, dependi ng
on the plaintiff's degree of sophistication, the recent problens with junk
bonds, the plaintiff has no intention of turning his jury award over to
"professional s" in the hopes of having funds to neet his future financial
needs.

Such testinmony is very effective in denonstrating to the jury during cross-
exam nation of the annuitist that the najor purpose of the defense in
presenting this hired gun to testify as to the value of an annuity is an
attenpt to reduce recovery of the rightful amunt to which the plaintiff is
entitled under well established comon | aw principles.

d) Confusing. Insofar as the testinony is offered to show the present val ue
of a future inconme stream it is often confusing, since an econonmi st or a
statutory present value table will instruct the jury about the need to reduce

future | osses to present val ue.

e) Statutory Discount (required in sone states). The price of an annuity in
a state that requires the use of the statutory discount rate in reducing
gross future wages to present value is irrelevant unless it is based on the
statutory discount rate.=

The conprehensive Mtion in Limine will anticipate occasionally creative
defense argunents. First, faced with solid | egal grounds for exclusion, the
annuitist may offer testinony through the back door, ostensibly to inpeach
the testinony of the plaintiff's econonist. This maneuver |acks nerit unless

the econom st has unequivocally rejected the use of annuities as
| oss-repl acenment instrunents.

Def ense counsel may al so argue that a relatively cheap annuity should be
considered in setting a per diemanount for future pain and suffering.~ In
many states, juries are not required to reduce future pain and suffering
amounts to present value. Annuity evidence is thus irrelevant to the jury's
consi deration of future pain and suffering awards.

2. Cross-Examination. Plaintiff's counsel may have to rely on
cross-exam nation of annuitists in cases where Mdtions in Limne have not
been granted. Courts are split on whether annuitists should be allowed to

testify.=

Annuitists will generally concede a |ack of expert economi c qualifications.
(Counsel should obtain this concession early enough to incorporate into a
Motion in Limne.) Counsel should also present the follow ng facts on
cross-exam nation, in addition to specific issues that individual cases
present:



a) Taxability. Taxability may reduce certain annuity investnents. Wile the
stream of commerce in structured settlenents is tax free to the plaintiff,
the purchase of an annuity postjudgment, as proposed by the annuitist has

very substantial taxation consequences to the plaintiff which should be
clearly shown to the plaintiff.

Remenber that under 8104(a)(2) of the Internal Revenue Code, a $1, 000, 000
award paid in cash to the plaintiff is nontaxable, if it involves persona
physical injury. However, if the annuitist's advice is followed by the jury
and they award $100, 000 which is used to purchase an annuity which would
generate a $1, 000, 000 string of income, $900,000 of that stream of income is
taxable to the plaintiff as interest.

Thus, it is crucial to denponstrate to the jury, on cross-examnination of the
annuitist, the extreme tax consequences of the purchase on an annuity to
provide the future incone streamto the plaintiff.

b) Reversionary. Annuities may be "refundable" if the beneficiary dies,
whi ch not only prevents paynent of annuity benefits to heirs, but also gives
a windfall to the conmpany from which the annuity was purchased.

c) Rated Age. Annuities may be based on the insurance industry's "rated
age," which reflects the shorter |ife expectancy of many victins of injurious
torts rather than on an average |ife expectancy; this reduces the price of
the annuity.

d) Guarantee Funds. In sone states, no insurance or insolvency fund protects
a beneficiary froma defaulting or bankrupt annuity provider

e) Time Frane of Price Quoted. The purchase of an annuity does not
adequately diversify the investnment, as a prudent investnent strategy woul d
require, and is thus a greater risk than other investnents.

f) Risk Tolerance. Annuitists, as professional investnent advisors, may
achi eve high earnings by taking greater risks. Because annuitists may thus do
nore with less, they may well testify that a |ow award i s adequate. A typica

injury victim in contrast, will need to invest a larger lunp sumto derive
the benefits of the same ultimate incone stream

D.  ANNUI TI ST FOR THE PLAI NTI FF
1. Wien to Consider Using an Annuitist. Anytine substantial future damages
are to be sought for an injured party, the services of annuitist should be
consi der ed.

An annuitist involved in determining the prices to be charged for various
annuities or one with special expertise in mathematics and/or actuari al
sci ences night be able to provide a nore concrete testinony as to the
di scounted value for the loss of future wage earning capacity than an
economi st. An econom st nust base his analysis on certain subjective
assunptions concerning inflation, future earning capacities, applicable
di scount rates, etc. These subjective assunptions may be nore subject to
discrediting by effective cross-exam nation. The annuitist is testifying as
to the actual price of a currently available contract to produce a future
stream of incone as opposed to an opi nion based on econoni c assunpti ons
i nvest ment potentials. =

After the econom st has fornmed an opinion as to the future financial needs of
the plaintiff, an annuitist can be effectively used to translate those future
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paynents into an anmount which currently could purchase a contract to produce
those future paynents. The plaintiff's attorney can utilize this information
to fornul ate demands, negotiate at a settlement agreenent, or to convince the
jury of the amount currently necessary to provide for plaintiff's future
needs.

2. FEffective Wilization of an Annuitist's Assistance. The followi ng are
ways in which an annuitist night be helpful to the plaintiff's case.

a) Wen Determ ning Settlenent Value. After the nedical, therapeutic and
econom ¢ experts have assisted the attorney in determning the future
financial needs of a plaintiff, an annuitist can deternine the anounts

necessary to purchase contracts designed to provide the specified anbunts at
appropriate tinmes. The risks of investnents and of relying on | ess than the
maxi mum security avail able can be elinmnated if a proper structured
settl enent can be achieved.

b) Conposing a Demand Letter in Terns of a Structured Settlenent. |If the
plaintiff and the plaintiff's attorney determ ne that guaranteed future
paynents as a part of the settlenent would be appropriate, the demand letter
can be conposed to express the acceptable ternms of the structured portion
desired.

c) Negotiating a Settlenent. Wen part of an offered settlenent is to
i nvol ve future paynents, an annuitist can assist in obtaining the maxi num
security available as well as naxinmizing the benefits available within the
amount for which the defense is willing to settle. Subtle points such as the
best formof annuity - joint or single, level or increasing, type of
guar ant ees, etc.

d) Establishing a Meaningful Present Value of Future Damages at Trial. As
di scussed above, the direct testinony of a plaintiff's annuitist as to the
true anount necessary to purchase an annuity contract designed to purchase a
future stream of incone with judgnent, not settlenent dollars, could be nore
convincing to a jury than the hypothetical opinions of an econom st or the
"l ow ball" quotes of a defense annuitist.

e) Refuting the Defense's Annuitist's Testinony. Wien the defense has
announced an annuitist as one of the testifying experts, the plaintiff has
t he opportunity, on direct, to establish their own present value. The
annuitist testifying for the plaintiff can establish the acceptable |evel of
security of the annuity conpany to be used, the structure acceptable to the
plaintiff, and the real cost of a non-settlenment annuity (i.e., an annuity
purchased wi th judgnent dollars). The defense annuitists often use the sane
quot ations given for a structured settlenent offer. These are not the sane
rates as non-settlenent annuities. Additionally, the quotation nmay be stale.

f) Cross-Exam nation Assistance. An annuitist can be very helpful to
plaintiff's attorney by assisting during the cross-exam nation of the defense
annuitist. Areas to be paid particular attention are:

1) The security of the conpani es quot ed;

2) The correct rates used (settlenment rates or judgnment dollar rates);
3) The cost of a contract to produce the streamof incone testified as
necessary by the plaintiff's econom st;

4) The appropriateness of the formof the annuity quoted; and
5) Bias of the defense expert.
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3. Qualifications Helpful in Assisting Plaintiff. To assist the plaintiff's
attorney to naximze the plaintiff's recovery, an annuitist should be
appropriately qualified.

a) Market Know edge. To be of neani ngful assistance, the annuitist nust know
what the market values of annuities at various |evels of security cost
currently.

b) Actuarial Know edge. Although not necessary, the annuitist can be
extremely hel pful in assisting the plaintiff's attorney to understand the
variances in costs for different forms of annuities and which fornms woul d

maxi m ze the avail able benefits for that plaintiff.
c) Legal Know edge. Qbviously, the nore accurate the know edge concer ni ng
the Iaws applicable to annuities, personal injury settlenents and judgnments
possessed by an annuitist, the nore beneficial assistance he/she is able to
offer the plaintiff's attorney.

d) Research Ability. The ability to research the financial security of the
annuity conpani es and the current status of the applicable state and federa
| aws concerning annuities could be invaluable to the attorney. If the
annuitist additionally can research alternate avail able investnents, the
attorney's effectiveness can be increased.

e) ldentify with Plaintiff and H s Needs. Above all, any experts hired by
plaintiff's attorney shoul d possess a high degree of enpathy and desire to
use their expertise to naxim ze recovery.

E. PITFALLS TO AVA D
1. Confusing the Annuitist's and the Economi st's Jobs. The plaintiff's
econom st cannot replace the medical expert or the therapeutic expert who
works with the plaintiff in determning future nedical and therapeutic needs.
The econom st uses his findings to deternine an opinion as to the probable
future costs of these needs and probable future incone that the plaintiff
woul d have achi eved but for his/her injury.

The annuitist can take the resulting determ nation of future financial needs
and determine, at the settlenment stage or at the judgnent stage, the present
cost of an acceptable contract designed to produce those future paynents.
Addi tionally, the annuitist can help determne the formand the criteria of
the contract necessary to give the plaintiff maxi mum avail able benefits and
security.

2. Rated Age vs. Maxi mum Length Guaranteed Paynents. The cost of an annuity
contract based upon the life of an individual is an i nsurance conpany's
prom se to pay that individual "as long as they live". Certain "guarantees"
can be contracted for, such as "life with 20 years certain". This neans that
the annuity will pay for 20 years whether or not the annuitant lives for 20
years, and after 20 years, for as long as the annuitant |ives thereafter
Naturally, the tables for |ife expectancy are established for each conpany
based on the contracts they have paid in the past and/or other data. These
are not consistent from conpany to conpany. Additionally, certain types of
injuries have yielded reduced life spans fromthose otherw se expected.

For exanple, a "normal" 5-year old male mght have a |ife expectancy of 67.5
years with one conpany but, after injury, only a 27 year |life expectancy. The
sanme conpany mght also have a 27 year life expectancy for a "normal" 49-year
old nmale. The insurance conpany naturally would charge nore for a contract in
whi ch they anticipate paying X-dollars for 67.5 years than one in which they



anticipate paying X-dollars for only 27 years. Thus, in this case the injured

5-year old male could purchase a life annuity for the sane price as a 49-year

old "normal " male. This process is called "rating up" the 5-year old to the
equi val ent rates for a 49-year ol d.

Seemingly, "rating up" would always result in increased benefits for the sane
cost or reduced cost for the same benefits. However, if a 40-year certain
guarantee is to be built into the annuity, we would then be requiring the

i nsurance conpany to pay for 40 years instead of the expected 27 years. This

woul d result in an increased cost. The bal ance of obtaining the maxi na
security and the nmaxinmal benefits for the mninumcost is a delicate
bal anci ng act.

3. Structured Settlenment Annuities vs. Post Judgment Annuities. Plaintiff's
attorney nust renmenber that annuitists historically have been annuity

sal espersons retained by defense attorneys to "structure" future paynments to
appear to be large recoveries which, in fact, were not large in present

val ue. Thus, when an annuitist for plaintiff or defense purports to give an

opinion at trial, the figures should not be based on the quotations given for

structured settlenent offers. Those rates are less than the rates given for

"non-settlement” annuities. Additionally, tax aspects over the "future val ue"

of the dollars provided by the sane annuity after judgnent as it would have

provided as a structured settl enent.

4. Confusion of Assunptions. Economi sts' assunption of interest rates and
di scount value may indicate that a given return could be expected. This nust
al ways be tenpered by the statistical reality that, in over 90% of the cases
of recoveries of large lunp suns, the recipients were penniless in five
years. (11) The guarantees of a reasonable return of an annuity have soci al
val ue, both for the individual recipient and for society. A lunp sumrecovery
is not always worth nore to a plaintiff than a properly designed annuity
woul d be.

F.  CONCLUSI ONS
In every case involving substantial future financial needs, the assistance of
a structured settlenment specialist (preferably any attorney) shoul d al ways be
consi dered after these future needs have been determined. After
consideration, if the decision is to use one for plaintiff, do not settle for
a nere annuity sales person. Assistance in fornulating an acceptable
settl enent value, negotiating a settlenent, testifying for plaintiff, or
assisting in cross-exam nation are potentially areas in which plaintiff's
attorney can be greatly benefited by the special know edge of a well
qualified annuitist. It is the opinion of the author that structured
settlenents are the wave of the future in personal injury and wongful death
di spute resolution and it is incunbent upon the personal injury attorney to
gain a worki ng know edge of this dynamic area of the law. Through
affirmati ve use of the structured settlenent predicated upon a clear
under st andi ng of the nethods of funding and the tax inplications, the
know edgeabl e plaintiff's attorney can present to his client a viable
alternative to | unp-sum settlenent which nay serve the client's needs far
nmore effectively than any other type of dispute resolution. The insurance
industry is heavily geared for paying |large suns of nobney in structured
settlenents in the future. The wise plaintiff's attorney will be fully
prepared to receive those suns.

VI1. PREPARI NG A SETTLEMENT DEMAND
It should be obvious fromthe foregoing discussion that the docunentation
whi ch you provide to an insurance carrier will establish the paraneters
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wi thin which the case will be negotiated. An insurance carrier will pay no
nore than you can document because the claims supervisor will not run the
risk of facing criticismin a closed claimreview due to faulty
docunent ati on.

Space limtations preclude a thorough di scussion herein as to the contents of
a settlenment denmand letter. However, a basic premse is that in your
settlenent dermand letter you should di scuss each and every el enment of damage
separately and append the supporting docunentation for each elenment to the
demand letter.

I nexpensi ve graphics can be obtai ned and appended in a budget brochure

through the use of the nunmerous sets of nedical illustrations that are
avai l able in the nmarketplace. The sinple act of xeroxing fromthe C ba
collection a sinple nedical illustration which graphically illustrates your

client's injury and appendi ng the graphic to your demand |l etter, enhances the
docunent ati on of your case. Appended hereto as appendix Ais a list of
recoverabl e el enents of danages. Create such a list for your own
jurisdiction and use it as a check list as you are preparing your settlenent
demand letter to make certain that you are including a discussion of every
concei vabl e type of danage for which your client is entitled to recover

Ther ef ore, when approachi ng settl ement negotiations, consider the follow ng

principl es:
1. Thorough trial preparation is the key to successful settlenent

negoti ati on.

2. The nost inmportant aspect of trial preparation is attention to detail

3. Always project your willingness to litigate the case.
4. Carefully evaluate each and every el ement of damage individually.
5. Establish a format for thorough and conpl ete eval uati on of damages such
as the segnmental approach di scussed herein.

6. Evaluate the case fromthe i nsurance conpani es vi ewpoi nt;
Remenber that insurance conpanies want to settle cases;
Clains representatives are nerely doing their job and will pay

what you can docunent;
The higher up the | adder that you negotiate, the nore likely you
are to receive top dollar; and
You nmust deal directly with the person who has the authority to
settle your claim
7. Document your files in such a way as to allay any fears by the clainms
supervi sor of a closed claimreview.
8. Assist the claimsupervisor in establishing adequate reserves.
9. Carefully docunent an excess liability case in order to achieve a tender
of policy limts.
10. Carefully docunment any claimin which bad faith damages are a
possibility in a subsequent action

Finally, it is nore inportant to negotiate smart than to negotiate tough
You will achieve better results in settlenment negotiations if you consider
the problens facing the insurance clains personnel and help them solve their
problens so as to enable themto pay you top dollar. Renenber that the
person wi th an open checkbook, a poised pen and the authority to fully
conpensate your client is not your eneny.

Every settlenment brief or brochure should have as many phot ographs, pictures,
drawi ngs, or illustrations as can help the reader to sinply and quickly
understand the plaintiff's position on liability, causation, or danages. The
old axiomthat "one picture is worth a thousand words" is quite true. It may
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be beneficial to place before and after photographs of the client in the
brochure. Al so effective are sel ected photographs of the client's activities
and hobbi es before the injuries were suffered; then, in contrast, use
sel ect ed phot ographs of how the client's |ife has been affected by the
accident. Wat may be seen by sone as "hokum" "showy," "vaudeville," or
"soap-opera stuff" seens nore a humani stic approach to individualizing your
claimfor danages. If the client was inmobilized in a wheelchair or a cast,
or used a cane, show that device in a photograph. A surgical inplant or
prosthetic inplenent can be depicted by the manufacturer's literature and
advertisenents. The fact that a grizzly adjuster, jaded defense attorney, or
jaundi ced judge may snicker at such photographs does not deflate the human
value of the client's claim Do not be afraid to illustrate the truth.

A. | NTRODUCTI ON
The introduction to a settlenment brief or brochure should give sone
humani stic factors and historical background of the plaintiff, plaintiff's
famly, the happening of the accident, and the damages. In the very beginning
of the document an original photograph of the client or of some dramatic part
of the case will be quite effective.

It is often inpossible to answer when the trial judge asks the oft-repeated
guestion: "What kind of appearance does your client make?" The introduction
shoul d, if possible, quote some past accol ades or acconplishnments of the
client. Such a pedigree shows not only that your client is believable, but
also is likeable (and will thus be liked by the jury).

B. SYNOPSI S OF FACTS
In this section, set forth succinctly but in detail the facts that explain
why each defendant is responsible. State why your client has no contributory
or little conparative negligence. Quote extensively from such sources as
depositions, interrogatories, and signed statenents.

In addition, to assist the judge or nmediator in evaluating a claim use a
diagram |If possible, make sure it is to scale. Enploy photographs of the
damage to vehicles, pictures of the accident scene, diagrans of the
machi nery, definitions of nedical ternms in conmplex injury or negligence
cases, and excerpts fromliability experts. Cte briefly any inportant case
law or statute that establishes legal liability. Through a |ogical, clear
presentation, the reader (whether a trial judge, settlenment nediator
arbitrator, or the insurance conpany's clains personnel) should see very
clearly why the defendant will lose and the plaintiff will win on liability.

C. DAMAGES
This part of the brief or brochure should contain an item zation of each
injury to each part of the body; an item zation of all nedical expenses,
out - of - pocket expenses, and past and future [ost income; and a succinct
recitation of the past and future care and treatment.

If possible, recite the injuries in terns of their priority or seriousness.
Note what injuries, if any, are permanent and to what extent they di sabl ed or
inpaired the client's life and enjoynent of Iife. Then, explain succinctly
and chronologically all the treatnent and care received by the client and al
the care that will be required in the future. It should then be possible to
item ze all nedical expenses, out-of-pocket expenses, |lost inconme and future
| ost inconme, or |lost incone earning capacity. Again, refer the reader to
pertinent pages and |ines of expert opinions to enphasize and substantiate
t he danages claim
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D. EVALUATI ON AND DEMAND
This section may be the nost inportant part of the entire workbook. An
obj ective presentation of the facts of the accident and the danages w Il have
little inmpact if the adjuster turns to the back page and finds no supporting
docunent ati on for your demand. A net opinion or a net evaluation is sinmply
that. Explain how the values were cal cul ated, and from what sources or
reasoni ng process the values were found. If the case was presented at a case
evaluation clinic, say so and identify the attorneys who participated. It is
not a crucial secret, nor should it be an enbarrassnent. |If the case has been
presented to a nock jury or a group of attorneys, mention it. You should be
proud of going to the time and effort to carefully and professionally
evaluate the client's claim |f source books have been referred to, cite them
and the appropriate pages. The injuries, past and future |ost incone, past
and future pain and suffering, and future risks of conplications should be
anal yzed, itemi zed, and categorically evaluated. Indicate what the analysis
shows a local jury verdict will produce on behal f of your client. Then state
t he exact demand.

E. THE APPENDI X
The appendi x of a settlenment workbook should be tabul ated for easy reference.
Anyt hing noted in the other sections should be referenced by a supporting
document, report, record, diagram nap, or X-ray. Tying the case together in
the formof a conpact brochure or brief results in a professional packaging
and proper "nmarketing" of the client's claim You have thus assisted defense
counsel to understand the case. The insurance personnel who analyze the claim
now have all the facts in one place. The plaintiff is now nuch closer to
achi eving a reasonable settlenent.

As a final point, do not be shy or secretive with the work product. Al ways
provi de copies of the brochure or brief to the client. Wen appearing at a
settl enent conference, the nediator usually has a limted anount of tine.
Try, if possible, to have the settlenment docunent sent to the judge ahead of
tinme, so he will have at |east one week to read it and think about each
section, especially the demand.

The settlement brochure or brief is |like your appellate brief if prepared
well, it will speak for itself. If a nedical, safety, or engineering analysis
is necessary, it may be necessary for you to prepare a trial brief, a nedica

brief or a product safety brief, all of which should be presented to the

trial judge ahead of time. Renenber to update the settlement brochure or
brief if newreports or facts are devel oped or di scovered.

F. VI DEOTAPI NG A SETTLEMENT PRESENTATI ON
A settlenent brochure or brief is absolutely necessary if a videotape
settlenent presentation is anticipated. Videotape or filmcan be used very
effectively in showing the client's case to an adjuster or defense attorney.
Even phot ographs or slides can assist the attorney in making an effective
settl enent presentation. You can photograph, film or videotape the
re-enact nent of how the accident occurred, as well as the aftermath and the
damages. The artistic way to present a short filmstrip or videotape to the
medi at or and adversaries is usually best left to the professional talents of
"day-in-the-life" filmcrews. However, after such a videotape show ng, even
if extra videotapes are nade available to the defense and its adjustor or
supervi sors, keep a "hard copy" of a brochure or brief that each nmenmber of
the defense team can take and refer back to easily.

It is human nature to thunb through a book, brief, or brochure and | ook at
the illustrations, photographs, and the bottomline demand. Renenber, it
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takes nore tine and inclination to put a videotape in a VCR and fast forward
to the desired passage.

VI11. CONCLUSI ON
Utimately, with tact, courage, and hard work, all personal injury trial
attorneys can devel op their negotiating skills to the point where cases can
be fairly evaluated and settled. Those cases that are ultimately tried
shoul d not be the result of your failure to do everything in your client's
best interest to avoid the hazards and variables of trial by jury.

Atrial by jury is a vindication of the client's case and the ultimate
recovery of fair and reasonable value for the client's conpensation. It is
not a vindication of your ego or opinion, although your professional judgnment
shoul d not be ignored. Every case should not be surrendered or turned over to
a consensus opinion or to the court. Sonmetinmes a court will suggest a figure
that is too low. Many tines an ol der or younger |awer fearful of a jury
trial will recormend acceptance of an ampunt that is unreasonably | ow.

There are tinmes to show conpronise and to take a settlenent. Those tinmes are
when the best interest of the client are fully served by the settlenent,
considering all ramifications. There are times to sumon courage and reject
offers that are not fair. Do not be headstrong or unreasonable. Mreover, to
be a truly great trial |awer, bring all faculties to the art of negotiation
Perceive or learn to perceive fromothers when a case should be settled and
how to use negotiating skills to effect that settlenent. There is an old
saying, "Settle your losers and try your winners." If both plaintiff and
defense did that, all cases would be settled. Attorneys need to understand
their psychol ogi cal strengths and needs and the psychol ogy of their
opponents. Wth a bal anced and t horough approach, with absolute fidelity to
the client, and with courage and prudence you can nove uni npeded toward the
goal of a fair and just settlenent.

| X.  SAMPLE SETTLEMENT DEMAND
June 10, 199

Ms. Grace G Gordon, SCLA
Seni or C ai ns Supervi sor
Manhattan Casualty | nsurance Co.
P. O Box 9992
Jacksonville, Florida 32222

M. Jackson M Mbntgonery
Mont gonery, Montgonery & Little
14 Greenway Plaza, Suite 2004
Houst on, Texas 77006

RE: I nsurer: Manhattan Casualty, Inc.
ClaimNo.: R2971
Cl ai mant : Maxwel | Hughes
| nsur ed: Weeks Bros. Trucking Co
DA Novenber 16, 1991

Dear Ms. CGordon and M. Montgomnery:

. SETTLEMENT DEMAND
We have reviewed all of the infornmation presently available in the captioned
cause in order to evaluate this case for settlenent purposes in conjunction
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with our medi ated settlenent conference currently schedul ed for June 15,
1992.

The case is set for trial on Monday, October 19, 1992. However, due to the
obvi ous nature of the negligence on the part of your insured and the fact
that we have obtained a very thorough di agnosis and prognosi s regardi ng our
client's nedical condition, we are able to fully evaluate the case at this
time.

Based upon the following review of the liability and damages aspects of this
case, we are offering to settle all claims arising out of this tragic
occurrence for the cash sumof Five MIlion Dollars ($5,000,000.00) or a
conbi nation of cash and a structured settlenent of equal value. Qur opinion
is predicated upon the follow ng factors:

1. FACTUAL SYNOPSI S
On Sunday, November 16, 1991, Maxwell Hubbard was riding as a passenger in
his 1977 GVC pickup proceeding south on F.M 2004 in Brazoria County, Texas,
twelve nmiles south of Alvin. Max was asleep in the passenger seat while his
pi ckup truck was being driven by his co-worker, WIIliam Benjam n Mansfield.
Benjamin's visibility on that early norning was hanpered by heavy fog

As they approached the point where F.M 2917 forns a T intersection fromthe
west with F.M 2004, Benjam n Mansfield was confronting a yellow flashing
traffic control signal, indicating that he had the right of way but should

proceed with caution. At the same tinme, Robert Jones was travelling
east bound on 2004 facing at least five traffic devices which indicated that
he was required to stop: two flashing red lights, a stop ahead warning sign
a stop sign and a large barricade with arrows indicating that the road was
endi ng.

As Mansfield drew closer to the intersection he saw the Weks Bros.' eighteen
wheel er flatbed truck pull into the southbound |ane of F.M 2004 directly in
front of Mansfield's truck, as Jones disregarded all five traffic signals.
Mansfield attenpted to take evasive action but the right side of the pickup
truck collided with the cab of the eighteen wheeler with such incredible
force as to conpletely destroy the pickup truck by smashing the passenger
side with such force as to rip the canper and the top off of the pickup. The
passenger's door agai nst which Max Hubbard was | eaning as he slept was
conpletely torn fromthe vehicle as the hood of the pickup truck smashed
directly into Max's face and upper body.

Traffic in the eastbound | ane of F.M 2917 is controlled by a stop sign and
two flashing red lights indicating that the vehicles should cone to a
conpl ete stop before proceeding with caution. Robert Jones, the driver of
Weeks Bros.' eighteen wheeler failed to obey both the stop sign and the red
flashing lights on the norning of November 16, 1991 with the result that
Maxwel | Hubbard suffered unbelievable injuries which will be detailed herein
and his future, despite his extrenme personal courage, integrity and surviva
instincts has been virtually destroyed.

On trial of this case, Plaintiff will show that the negligence of Robert
Jones, acting in the course and scope of his enployment with \Weks Bros.,
caused the devastating injuries to Max Hubbard and the lifetine of danages
which will flow therefrom Therefore, plaintiff is seeking | egal danmages
from Weks Bros. and Robert Jones, based upon joint and several liability.

I11. PARTIES
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A.  PLAINTIFF - MAXWELL HUBBARD
Maxwel | Hubbard is a highly intelligent thirty four year old man who will be
able to describe his injuries and disabilities resulting fromthis tragic
accident in a very articulate and persuasive manner. M. Hubbard had an | Q
of 158 and prior to the accident enjoyed a wide range of possibilities as to
the manner in which he could pursue a successful and happy life. M.
Hubbard's options have been severely narrowed by this tragedy and he will
have no difficulty in gaining both the enpathy and the understandi ng of a
jury as to the nature and extent of the alteration of Max's lifestyle and the
reduction in the quality of his life as a result of the negligence of Robert
Jones. Max's obvious permanent disabilities, his mracul ous survival of this
brush with death and his obvi ous outstanding courage in overcomng this
devastating event will nmake himan excellent and adm rable witness before a
Brazoria County Jury.

B. DEFENDANT:
ROBERT BRADLEY JONES
Robert Bradl ey Jones, the driver of the Weks Bros. Trucking Conpany ei ghteen
wheel er is not going to be a synpathetic figure in the eyes of the jury.

I nredi ately after the accident, M. Jones made no effort to assist Benjamn
Mansfield or Max Hubbard and did not call the police or anbul ance despite the
serious nature of the injuries to M. Hubbard. At no tine did M. Jones
approach the pickup truck in an effort to assist the injured parties or even
to determine the nature and extent of the injuries which his negligence had
inflicted on M. Hubbard.

C. DEFENDANT WEEKS BROS. TRUCKI NG COVPANY, | NC.
Weeks Bros. Trucking Conpany, Inc. is an Okl ahoma corporation which has ful
responsibility for the actions of its negligent driver, Robert Bradl ey Jones,
under the doctrine of Respondeat Superior

V. FORUM
A.  HONCRABLE FRANKLI N BURGESS
Suit is on file in the State District Court in Brazoria County, Texas before
t he Honorabl e Franklin Burgess. Throughout his several years of experience
sitting as a District Judge in Brazoria County, Judge Cal dwell has shown
hinself to be an intelligent and fair-mnded jurist who will maintain a trial
record, free of error. This obviously inures to the benefit of all parties
since no one wants to try this case nore than once.

B. JURY
In the event we are unable to reach a settlenment at the medi ated conference
on June 15, 1992, we will submit the dispute to a jury in Brazoria County,
whi ch, for the past twenty years, has been the largest verdict area in the
United States for the award of damages in personal injury litigation. A
Brazoria County jury of hard working citizens will have no difficulty in
computing and awardi ng a very substantial seven or eight figure verdict to
conpensat e Maxwel | Hubbard for the lifetime of damages which he will suffer
as a result of the negligence of Robert Jones.

V. LIABILITY
A, NEGLI GENCE OF JONES
This is a clear case of liability with respect to the negligence of Robert
Jones for the reason that he clearly failed to yield the right of way to the
vehicle driven by Benjamn Mansfield. As he approached the intersection of
F.M 2917 and F.M 2004, M. Jones confronted at least five traffic control
devices indicating that he was required to stop. He ignored a stop ahead
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warning, two red flashing lights, a stop sign, and a directional barricade
sign indicating that FM 2917 was ending at this intersection

Ignoring all five traffic devices Jones pulled the Weks Bros.' eighteen
wheel er into the southbound lane of F.M 2004, directly into the path of the
plaintiff's vehicle. In addition to the failure to heed the traffic contro
devi ces, the evidence fromthe police and witnesses in the area will indicate

that there was very heavy fog at the tinme of the accident and M. Jones

failed to maintain the proper | ookout.

B. LIABILITY OF VWEEKS BROS. TRUCKI NG COVP., | NC
At the tinme and on the occasion in question, Robert Jones was working in the
course and scope of his enploynent with Weks Bros. Trucking and was clearly
their agent. Under the doctrine of respondeat superior, \Weks Bros. is
directly liable for the negligence of Jones, which caused the devastating
injuries to Maxwel I Hubbard.

VI. EVI DENCE ON DAVAGES
A, SYNOPSI S OF PERSONAL | NJURI ES
a) Transection of the Aortic Arch

b) dosed Head Injury
c) Oganic Brain Syndrone
d) Coma
e) Blindness - Right Eye

f) Miltiple Facial Bone Fractures
1) Fracture of Medial orbital walls;
2) Fracture of Lateral orbital walls;

3) Blowout fracture - left orbit;
4) Blowout fracture - right orbit;

5) Fracture of Bilateral zygomatic arches;
6) Fracture of Bilateral ethnoid sinuses;
7) Fracture of Nasal bones;

8) Fracture of Nasal septum
9) Fracture of Maxillary antral walls;
10) Bilateral pterygoid plates;

11) Bilateral LeFort II1 facial fractures;
12) Open nasal ethmoid conpl ex fractures.

g) Miltiple Conmi nuted Open Mandi bul ar Fractures -
1) Fracture of right mandi bul ar synphysis;
2) Fracture of left mandi bul ar synphysis;
3) Fracture of right mandi bul ar condyl e;
4) Fracture of |eft mandi bul ar condyl e;
5) Refracture of right mandi bul ar synphysis;

h) Danmage to Cranial Nerve VI
i) Trauma to the Teeth and Muth
j) Additional Head Injuries -
1) Miltiple lacerations, intraoral, face;

2) Lacerated tongue and oral -gingiva,
3) Lacerated |left ear
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4) Bilateral auditory canal |acerations with significant henorrhage;
5) Bilateral raccoon eyes with subconjunctival edena and henorrhage;
6) Restriction on ability to open nouth;

7) Retrobul bar henorrhage;

8) Bilateral preseptal edena.

k) Chest Injuries -
1) Eight rib fractures - right;
2) Eight rib fractures - left;
3) Wdened nedi asti num

I) Chest and Lung Conplications -
1) Pneunoni a;
2) Atelectasis;
3) Bilateral pneunothoraces;
4) Bilateral plural effusion
5) Extensive subcutaneous enphysemns.

m Right Unar Fracture
n) Right pelvic fracture
0) G oss defornmity right hip joint
p) Right Patellar fracture
gq) Right segnental tibial fracture
r) Loss of Hearing in Right Ear
s) Extrene Depression

B. MEDI CAL EVI DENCE
1. Personal Injuries
a. Transection of the Aortic Arch
It is truly a mracle that Max is alive because the Aortic Arch, a major
vessel to the heart was ninety (90% percent transected for a period of
approxi nately forty-ei ght (48) mnutes.

The aorta, the main trunk of the body's arterial system transports blood
fromthe heart to all parts of the body. Injuries to the aorta are usually
lethal. Over 80%of patients with aortic wounds, bleed to death before they
reach the hospital. A 1958 autopsy study showed that only 19.6% of patients
with aortic wounds survive the i nmmedi ate post injury. Sone of these patients
subsequently died fromtheir aortic damage; the others died from associated

injuries. Most patients died from henorrhage before they reach the
energency room (Parmey, L.F., Crculations 17:953, 1958).

Those few who arrive at a hospital usually present the physician with |arge
amounts of blood in the chest and with the henorrhagi ng patient in profound
shock frominadequate bl ood circul ation.

The surgical repair, i.e. attachnent of a Dacron graft, includes the hazard
of prolonged occlusion of the artery which may result in paraplegia. The
medi cal witnesses will testify that Max was literally at death's door after
forty-eight m nutes of extensive internal bleeding and that the only reason
that Max survived such a devastating trauma to the heart was his
extraordi nary physical condition prior to the accident.



The nedi cal services rendered by the cardiac team at John Seal y- UTMB were
superb. They not only saved Max's life, but also did an excellent and highly

efficient surgical graft which is functioning well. Wth your express
agr eenent,

we sent Max to one of Houston's outstanding Board Certified
cardi ovascul ar speci al i sts,

Thomas L. DeBauche, M D., who found, nuch to our
relief, that:

| have told M. Hubbard that at the present tinme there is
absol utely no evidence that he has any continued cardi ovascul ar
di sease. His aortic graft will have heal ed over by this tine,

and he does not require any special considerations regarding his
graft. This, in fact,

at the present tine is probably the
strongest place on his aorta. He will not have to worry about
cardi ovascul ar problens in the future except as might present
with the normal consequences of aging and other processes. He is
at no further cardi ovascular risk for having been through this

surgery and has no need for specific considerations regarding his
cardi ovascul ar st at us.

b. Cdosed Head Injury - Organic Brain Syndrone

Max was not so fortunate with respect to the sequel ae of the cl osed head
injury which he suffered in the accident.

The severe blow to the head which
was of sufficient severity to fracture al

of the major bones in his face,
al so battered his brain with sufficient force to cause permanent organic
brai n damage

The bl ow put Max into a coma for two and one-half days and he
awoke with retrograde ammesi a and post rank amesia of two to three days;

cl assic synptons of severe closed head injury.

Wth your agreenent, we sought a neuro-psychol ogical evaluation of the
effects of Max's closed head injury. Once again, we sought to have Max
eval uated by only the nost qualified health care providers in the Houston
area. Dr. Larry Loggan, head of Project ReEntry, and a wi dely respected
neur opsychol ogi st, evaluated Max's closed head injury and of fered the

foll owi ng opi ni ons and fi ndi ngs:

The results of neuropsychol ogi cal assessnent are highly
consistent with a history of traunatic brain injury. As a result
of the accident which he suffered on Novenber 16, 1991, M.
Hubbard has a diagnosis of Organic Brain Syndrone and Maj or
Depr essi on.
Hubbard report, pg. 7.
Dr. Loggan di agnosed in Max Hubbard the follow ng synptonms of the organic
brai n syndrone:
i mpai rment which is having an adverse effect on
executive functioning;
b. difficulty with concentration and attention span
c. poor awareness of cognitive deficits;
d. significant nenory inpairnent;
e. difficulty attending to visual details;
f. inconsistency in speed of information processing;
g. substantial difficulty planning and organi zing work efficiently;
h. noderately deficient rote verbal nmenory; and
i. difficulty with retrieval of new infornation.

The good news is that Dr.

a. bilateral frontal

Loggan feels that Max is an excellent candidate for
rehabilitati on and concl udes:
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i f and when he conpl etes a conprehensive cognitive rehabilitation
program he probably will be able to return to conpetitive
enpl oynent al t hough he may not be able to produce the sane | eve
of income that he has in the past.

In order to overcone a |ot of the neuropsychol ogical deficits M. Hubbard is
in serious need of both cognitive rehabilitati on and individua
psychot her apy.

Dr. Loggan has projected the type of rehabilitative care and counseling which
Max will need in order to adjust his life in conformty with the Organic
Brain Syndronme and in order to return to enploynent as a productive nenber of
society. The projected rehabilitative costs are $207, 100.

c. Blindness - R ght Eye
Max has two maj or sources for the Iegal blindness in his right eye. Mdica
evi dence indicates that Max suffered damage and thickening of the right optic
nerve and that the right eye was punctured by bone splinters. Wile Mx
mai nt ai ns peripheral vision on the right side he has total blindness across
ninety percent of the cone of vision and is rendered legally blind in the
ri ght eye.

W obtai ned a neur o- opht hal nol ogi cal exam nation of Max's right eye by an
out standing Board Certified specialist, Dr. Conrad Mbore. Dr. Moore has
advi sed Max that there is nothing which can be done to increase the visua
acuity or rehabilitate the right eye in any fashion. W have requested a
witten report fromDr. More, however, he wishes to see Max for one
additional visit before doing such report.

d. Miltiple Facial Bone Fractures
The severe bl ow which Max took directly in his face resulted in the follow ng
mul tiple facial bone fractures:
1) Fracture of Medial orbital walls;
2) Fracture of Lateral orbital walls;
3) Blowout fracture - left orbit;
4) Blowout fracture - right orbit;

5) Fracture of Bilateral zygonatic arches;
6) Fracture of Bilateral ethnoid sinuses;
7) Fracture of Nasal bones;

8) Fracture of Nasal septum
9) Fracture of Maxillary antral walls;
10) Bilateral pterygoid plates;

11) Bilateral LeFort IIl facial fractures;
12) Open nasal ethnoid conplex fractures.

Despite the obvious need for both a naxillofacial surgeon and a plastic
surgeon to properly rebuild Max's shattered face, he was not seen by either
at UTMB. W had agreed that he should see both specialists and in attenpting
to | ocate outstanding doctors in both fields, we were fortunate to be
referred to Dr. Mchael Eisenann, who is Board Certified in both plastic
surgery and otol aryngol ogy and who specializes in both maxillofacial and
pl astic surgery.

Dr. Ei semann di agnosed an untreated nasal fracture and depression of the
right frontal bone, a right orbital enophthal nbos with depression of the right
gl obe; a nasal airway obstruction with nasal septal deviation and nasa
pyrani d defornity; centric posterior occlusion and | oss of a nunber of



74

anterior teeth with | oss of bone substance. Wth respect to the initial
maxi | | of aci al surgery, Dr. Ei semann has indicated that Max needs the
fol | owi ng:

Sept orr hi nopl asty - $4, 500
Enopht hal mos Reconstruction - 6,000
Ri ght Lower Lid Reconstruction - 2,800

The $13,300 |isted above represent the doctor's fee for the first round of
reconstructive surgeries which Dr. Eisemann will undertake. Wth the
addition of the hospital, anesthesiology and radiology costs it is
anticipated that an additional $20,000 will be required for these three
surgeries, bringing the total to $33, 300.

Dr. Eisemann indicates that the second round of mexillofacial surgeries wll
i nvol ve the right frontal bone fracture and the right tenporal bone fracture.
After maxillofacial reconstruction is conpleted, Dr. Eisemann w || undertake
pl astic surgery to correct as nuch of Max's present scarring and the
additional scarring which will result fromthe new surgeries as possible. At
this time, we have not obtained an additional cost estimate for the second
round of maxillofacial surgery or the plastic surgery which will foll ow

e. Miltiple Conmi nuted Open Mandi bul ar Fractures
1) Fracture of right mandi bul ar synphysis;
2) Fracture of left mandi bul ar synphysis;
3) Fracture of right mandi bul ar condyl e;
4) Fracture of |eft mandi bul ar condyl e;
5) Refracture of right mandi bul ar synphysis;

The refracture of the right mandi bul ar synphysis occurred at UTMB when a
doctor, attenpting to exanine Max's teeth pulled his lower lip with such
force as to refracture the right nmandi bul ar synphysis. At this tine the
fracture still exists but between Dr. Eisenmann and Dr. Reed, hopefully this
additional fracture will be corrected.

f. Danage to Cranial Nerve Vi
Cranial Nerve VIl is the facial nerve which contains both notor fibers and
sensory fibers. The notor conponent is of greater clinical inportance since
it innervates all of the nuscles of facial expression. Thus, paralysis of
these nuscles is a particularly distressing synptomwhich Max is having to
The sensory fibers are conponents of the facial nerve which conveys

endur e.
taste sensations fromthe anterior two-thirds of the tongue.
The facial nerve noves fromits nucleus in the brain stem branches out in
to innervate the nuscles of facial expression.

nunerous directions in order
These nuscles include the occipito-frontalis nuscle within the scalp and the

pl atysma, a thin layer of nuscle beneath the skin in the front of the neck.
VWen the facial nerve is damaged traumatically, as in Max's case, a condition
called Bell's Palsy results.

picture of Bell's Palsy is characteristic, the corner of the
mout h droops, the normal creases and folds of the skin of the face are
flattened, and the eyelids will not close. Because the |ower eyelid droops,
tears often spill onto the cheek. Another manifestation of Bell's Palsy is
that food collects between the teeth and the cheeks and saliva may drip from
the corner of the mouth. In Max's injury, the trigem nal nerve was al so
damaged which results in a |oss of sensation on the right side of his face.

The cl i ni cal



75

Since Max's damage included the petris part of the tenporal bone, the taste
sensation fromthe anterior two-thirds of his tongue has been inpaired.

Additionally, one of the small branches of the facial nerve known as the
stapedi us acts to draw back the stapes, one of the tiny bones of the hearing
apparatus. In Max's case, paralysis of the stapedius has resulted in
hyperacusi s, a painful sensitivity to |oud noises.

Max is suffering froma peripheral facial palsy which includes damage to the
orbicul ari s nuscl e which squeezes the eyes shut. Since Max is unable to
compl etely shut his right eye, he experiences difficulty with constant
irritation of the eye due to dryness and irritation during sleep. The Bell's
Pal sy, when traumatically induced, is permanent. Therefore, Max is
confronted with a lifetinme of |oss of sensation in the face, inability to
control the right eyelid, deprivation of taste sensation in two-thirds of his
tongue, painful sensitivity to loud noise, and paralysis of facial nuscles
which result in both unsightly and enbarrassing disfigurenment of his face.

g. Trauma to the Teeth and Muth
The blow to the face, in conjunction with the mandi bul ar fractures, resulted

in the fragnenting of several of Max's teeth. He inhaled and swall owed
several of the fragments which remain in his lungs at this tine. The
mul tiple displaced fracture of the teeth have resulted in the foll ow ng:

1) Four incisors fragnented;

2) Two canine teeth fractured;

3) Teeth fragnents in |ungs.

Dr. Eisemann referred Max to Dr. Gerald M Reed, a Board Certified Oral
Surgeon, who i medi ately expressed urgency concerning the need to undertake
i medi ate repair of the major problens with Max's nmouth, teeth and gunms. Dr.
Reed st ates:

In this case the fractures of the upper and | ower jaws were
reduced by bar reduction and the teeth wired to stabilize the
jaws during the healing process. Fracture root tips and teeth
are left alone. Wth the mouth being wired shut there is not

ability to have any oral hygi ene and massive decay occurs during
the many weeks healing period. Also in this case the jaws could
not be set properly for the bite and repl acenent of the condyl es.
The bones heal out of proper alignnment and the condyl es being
di spl aced do not allow for proper centric and vertical of the
t eet h.

Dr. Reed made the followi ng findings on x-ray and vi sual exani nation
1) Fracture | oss of several teeth;
2) Massive decay of many teeth
3) Generalized pockets of infection in bone;
4) Periodontal disease of nobst of remaining teeth;
5) Bone deterioration
6) Infection;
7) Ranpant decay - nultiple teeth decayed down to bone line due to inability
to provide oral hygiene;
8) Shifting of the teeth;
9) Teeth sheared off at the bone line due to trauma
10) Normal ability to open nouth three to four inches reduced to one inch
11) Presence of pain in the nouth explains inability to eat resulting in 80
pound wei ght | oss.
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Dr. Reed suggested the followi ng treatment plan for Max which will be
undertaken in three phases:
Phase 1:
Prophyl actic readi ness of the mouth for decay elimnation and control
of the periodontal problens. This is done in conjunction with
exerci ses and appliances for physical therapy to stretch nuscles and
increase the patient's ability to open the nmouth so that treatnent can
be instituted.

Phase 2:

Debri denent of all decay and renoval of any teeth or tooth roots unable
to be sal vaged sinultaneous with placenent of dental inplants and bone
grafts to:

1) Save the bone fromresorption
2) Provide anchors for the attachment of future prosthesis.

Phase 3:
Rehabilitative reconstructi on of the dental arches for function and
cosnmetics with prosthetic replacenent for the teeth.

Dr. Reed estinates that these procedures will take twelve to fourteen nonths
and nmay take even longer if graft healing and inplants do not progress as
anticipated. He will also coordinate with Dr. Ei semann with respect to the
plastic surgery so that the number of surgeries which will have to be
performed on Max can be held to a mninum The anticipated cost for the
dental aspects of this case will be between the range of $35,000 to $40, 000
plus at |east 15,000 for hospital, anesthesiology and radiol ogy costs.

The urgency of correcting Max's i medi ate problens was stated by Dr. Reed as
fol | ows:
Time is of the essence in the commencenent of this patient's
treatment both for the patient's inability to eat but also for
the rapid deterioration of the teeth, possibility of acute
i nfection, and conservation of bone structure vital to the
success of the case.

h. Additional Head Injuries
The additional head injuries which Max suffered include the foll ow ng:
1) Miltiple lacerations, intraoral, face;
2) Lacerated tongue and oral -gingiva,
3) Lacerated left ear
4) Bilateral auditory canal |acerations with significant henorrhage;
5) Bilateral raccoon eyes with subconjunctival edena and henorrhage;
6) Restriction on ability to open nouth;
7) Retrobul bar henorrhage;
8) Bilateral preseptal edemn

Fortunately nost of these problens have resol ved without |ong term sequel ae.
The restriction on Max's ability to open his nouth nore than one inch due to
the m salignnment of his facial bones has conbined with his severe dental
probl ens to nake eating a mgjor chore. The constant pain in his nouth has
al so reduced his eating to the point where he has now lost a total of eighty
pounds since the accident.

i. Chest Injuries
1) Eight rib fractures - right;
2) Eight rib fractures - left;
3) Wdened nedi asti num
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The severe blow to Max's chest which transected his aortic arch, also
fractured sixteen ribs and wi dened his mediastinum This proved to be
extremely painful to Max when it became necessary to use a rib separator in
order for the cardiac teamto reach the operative field for the aortic arch
repair.

Max describes the spreading of his sixteen fractured ribs as indescribably
pai nful . Cbviously, nothing could be done to repair the rib fractures so Max
is now destined to go through life with a greatly weakened rib cage which
restricts his abilities to lift heavy objects wi thout severe pain in his
chest. The significance of this to Max is that he was a drywall installer
prior to the accident and custonarily lifted very heavy 4 X 8 boards on a
regul ar basis, a function he can no |onger perform

j. Chest and Lung Conplications
Due to his severely weakened condition in the hospital, Max devel oped the
foll owi ng chest and |ung conplications:
1) Pneunpnia - this condition, conbined with his other |ung conplications,
caused the nedical team grave concern during Max's early hospitalization

2) Atelectasis - the partial collapse of Max's lungs resulted fromboth the
pl eural effusion and the pneunot horaces. This led to extrene difficulty in
breat hi ng and caused grave concern to Max during his hospitalization. Not
only was he having difficulty breathing but the gasping for breath caused an
exacerbation of the pain involved in the 16 rib fractures.

3) Bilateral pneunothoraces - a pneunothorax is a puncturing of the pleura,

undoubt edl y caused by the fractured ribs, which allows air into the pleura

cavity, resulting in partial collapse of the lungs. Renoval of the air from
both pleural cavities was a very pai nful experience for Max.

4) Bilateral pleural effusion - This obviously resulted from puncturing of

the pleura by the rib fractures and sinply exacerbated both the pain and the

overal | conplications which Max experienced as result of the devastating bl ow
to the chest.

5) Extensive subcutaneous enphysens.

k. Right Unar Fracture
The maj or significance of the fracture of the right armis that it serves as
an indicator of the devastating physical injuries which Max endured and the
pai n which he was enduring in the hospital. The fracture of the right arm
was not di agnosed until Max's sixteenth day of hospitalization

. Right Lower Extremity Fractures
Max has a pernmanent |linp and a pernmanent dimnution in the utilization of the
right lower extremty due to the nultiple fractures which he suffered from
the pelvis down to the tibia.
1) Right pelvic fracture - The fracture of the pelvis has caused a
m salignment in the right hip which contributes to the severe |inp which Max
has in his gait.

2) Goss deformity right hip joint - The deformty of the right hip joint
al so contributes to the nmisalignnment of the right lower extremty and will be
exacerbated by age and arthritis.
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3) Right Patellar fracture - Max is under the care of Dr. Arthur Jansa, a
highly qualified Board Certified Othopedic Surgeon who is currently seeking
to determ ne whether Max has bone fragments in the right knee. Dr. Jansa is

of the opinion that the right |ower extrenmty does not need any further
orthopedic work at this time with the possible exception of bone fragnents in
the knee.

4) Right segnmental tibial fracture - This fracture has been successfully
pi nned through the use of an intranedullary nail and is not causing any
particular problemat this tine.

m Extrene Depression
Extrene depression which was di agnosed at UTMB is currently being eval uated
by the neuropsychol ogist, Dr. Larry Loggan. |n his neuropsychol ogi ca
eval uation Dr. Loggan states:

In the area of enotional functioning, he reported significant |evels of
depression and anxiety and indicated that he is having difficulty falling
asl eep and stayi ng asl eep.

Under the headi ng of behavi or observations, Dr. Loggan nade the follow ng

observati on:

Al t hough M. Hubbard's nmood and affect were jovial during nuch of

t he eval uation, he becane sad and norose when tal ki ng about the

i npact of the accident on his life and circunstances.... At tines

he becane teary-eyed and his voice quavered during the di scussion

of his injuries, but he seened enbarrassed by his envotional

reactions.

In the personality assessment of Max Hubbard, Dr. Loggan states that:
M. Hubbard is experiencing very high |evels of enotiona
distress as a result of the injuries that he sustained in his
acci dent of Novenber 16, 1991. He is experiencing a particularly
hi gh |1 evel of depression and grief as a result of the injuries
whi ch he sustained and the major changes in his life situation
that have resulted. Most of the tine he experiences a very
strong underlying feeling of gl oomand despondency.... In
reality, he is experiencing very intense enotional distress as a
result of the grief, depression, and | oss of self esteemthat he
has suffered.

n. Reduction of Hearing in Ri ght Ear
Dr. Ei semann has determ ned that Max appears to have a slight right
conductive hearing loss. At this time we do not have a prognosis with
respect to the future condition of the hearing |oss.

2. Surgical Procedures - Past
a. DATE: 10-13-91
DI AGNCSI S:
Traumatic Aortic Arch Disruption
PROCEDURE NO. 1:
Repair of traumatic aortic arch transection with No. 20 double
vel our woven dacron graft.

PROCEDURE NO. 2:
Left atrial to aorta Bi omedi cus bypass.

PROCEDURE NO. 3
Di agnostic Peritoneal Lavage
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DOCTORS:

Dr. J. B. Zwi schenberger - Faculty
Dr. Anthony J. DeRiso,lIl - Assistant
DI AGNCSI S:
Gross Deformty R ght Hip Joint

PROCEDURE NO. 4:

Cl osed Reduction of Right Hip
DOCTORS:

Dr. WlliamPhillips -

Dr. Kelly Sandiford -
DI AGNCSI S: R ght segnent al

Facul ty
Resi dent
tibia fracture

PROCEDURE NO. 5:

Pl acenent of Long Leg Splint and Foot Plate on Ri ght Lower
Extrenmty

DOCTORS:
Dr. WlliamPhillips - Faculty
Dr. Kelly Sandiford - Resident
PRE- DI AGNCSI S:

Mul tiple cranial facial trauma

PROCEDURE NO. 6: Direct Laryngoscopy
PROCEDURE NO. 7: Tracheoscopy

PROCEDURE NO. 8: Tracheostony

PROCEDURE NO. 9: Exam nation of Head and Neck Under Anesthesia

PROCEDURE NO. 10: Lavage and Closure of Miltiple Facial Lacerations
POST- OP DI AGNCSI S:
1) Bilateral LeFort 11
2) Miltiple conminuted,
3) Open, nasal ethnoid, conplex fractures;
4) Intra-oral and |ip lacerations;
Mul tiple conplex facial fractures;
6) Laceration of left ear;

7) Possible bilateral tenporal bone fx.
DOCTORS:

Dr. Chester L. Strunk, Jr.

Fract ures;
open mandi bul ar fx.

5)

-Facul ty
Dr. Bruce A Scott - Resident
Dr. Denise V. Quendert -Assistant
*khkhkhkhkhkhkhkkkkkkkkkkkkdxk
b. DATE: 10-16-91
DI AGNCSI S:

Ri ght Segnental Tibia Fracture
Ri ght Patellar Fracture

PROCEDURE NO. 11:
Cl osed Reduction, Statically Locked Intramedul | ary Roddi ng, Ri ght
Tibia Wth Proxi mal and Distal |nterlocking Screws.
PROCEDURE NO. 12:
Open Reduction and Internal Fixation, Right Patellar.
DOCTORS:
Dr. E. Burke Evans -

Facul ty
Dr. Carl Hicks -

Resi dent



Dr. Maxwel | Prud' Homre - Assi st ant
R IR R I I I I I I I I I I I I
c. DATE: 10-21-91
DI AGNCSI S:
PROCEDURE NO. 13:
Left Subcl avian Central Venous Catheter Pl acenent
Ak hkhkhkhkhkhkhkhkhkhkhkhkhkkkkkkkk*k
d. DATE: 10-22-91
DI AGNCSI S:
Severe Facial Trauma Wth Bilateral LeFort |l Fractures;
Bilateral, Orbital, Blow Qut Fractures;
Optic Nerve Damage On Ri ght Side.

PROCEDURE NO. 14:
Repair of Facial Fracture Using Open Reduction and Internal
Fi xati on and Faci al Degl ovi ng Approach.

PROCEDURE NO. 15:
Intermaxillary Fixation of the Mndi bl e.

PROCCEDURE NO. 16:
Open Reduction and Internal Fixation of the Mandi bl e.
PROCEDURE NO. 17:
Ri ght Lower Cani ne Tooth Extracti on.

PROCEDURE NO. 18:
Left Medial Canthal Tendon Repair.

PROCEDURE NO. 19:
Bil ateral Nasal Antral W ndows.

PROCEDURE NO. 20:
Repair of Multiple Facial Fractures Wth Open Reduction and
I nt ernal Reducti on.

PROCEDURE NO. 21:
Septopl asty and Cartil age Harvesting.

PROCEDURE NO. 22:
Bilateral Orbital Bl ow out Fracture Repair Wth Repair of
Inferior Obital Rims and Then Cartil age Repl acenent to Repair
the Orbital Floors Bilaterally.

PROCEDURE NO. 23:
Open Reduction and Internal Fixation of Multiple Facial
Fract ures.
DOCTORS:
Dr. Chester Strunk - Faculty
Dr. Francis B. Quinn - Faculty
Dr. Lane Smith - Resident
Dr. Daniel Slaughter - Assistant
Dr. Paul Ful mer - Assistant
SURG CAL REPORT:
1) Near conplete blindness in right eye - 20/400;
2) Free floating segnent of synphyseal area with bil ateral
par asynphyseal fractures;
3) Two plates established on nandi bl es;
4) Lower and upper conpression plates;

80
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5) Conpletely conmnuted free floating zygomati c bone;
6) Severely conminuted zygomati c arches;
7) Obital rims extensively fractured; corrected with mini plate
and conpression plate;

8) No change in vision post-surgery other than ease of novenent

of right eye;

DI AGNCSI S:
Mul tiple Facial Fractures;
Bi | ateral Bl ow out Fracture.

PROCEDURE NO. 24:
Exam nation of Right Eye Under Anesthesi a.
DOCTORS
Dr. Wayne March - Faculty Surgeon
Dr. Marsha Soechling - Resident Surgeon
ER R R I I I S R R I I I I I I
e. DATE: 10-28-91
DI AGNCSI S: Right U nar Fracture

PROCCEDURE NO. 25:

Pl acement of Long Arm Cast -Ri ght Arm
DOCTORS
Dr. Maxwell Prud' Honmme

3. Health Care Providers
The nature and extent of Max Hubbard's injuries were so devastating that to
dat e he has been seen by approxi mately eighty (80) doctors whose nanes appear
in his nedical records. |In addition, there were innunerabl e nurses, EMIs and
t her api sts who combined to save Max's life and assist himin beginning his
rebuil ding process. The following is a list, in chronol ogical order, of the
principle health care providers who have served Max Hubbard:

a. AMOCO CHEM CAL EMS
Bl LL TURNI PSEED
TI'M MARTI N
MR, FERNANDEZ

b. CTY OF ALVIN EMERGENCY MEDI CAL SERVI CE
216 WEST SEALY
ALVI N, TEXAS 77511
713- 388- 4360
JIMTOITY
CRAI G LARI VI ERE

c. HERVANN HOSPI TAL LI FE FLI GHT ( QUTPATI ENT)
6411 FANNI N
HOUSTON, TEXAS 77030-1501
713-797-3770
DW GHT PEAKE, M D. - FLI GAT SURGEON
GECRG E BROMN - R N.
Rl CHARD HOLLI'S - EMI

d. UNIVERSITY OF TEXAS MEDI CAL BRANCH HOSPI TAL
GALVESTON, TEXAS 77550-2766
409- 772- 2626



82

A total of 68 doctors appear in Max's chart at the University of Texas
Medi cal Branch. The following are the Doctors who participated in the 25
surgi cal procedures.

e. BURKE EVANS, M D. - ATTENDI NG PHYSI CI AN
Maxwel | PRUD HOMME, M D. - ATTENDI NG RESI DENT
CHESTER STRUNK, M D.
WAYNE MARCH, M D.
MARSHA SCOECHLI NG, M D.
DANI EL SLAUGHTER, M D.
FRANCI S B. QUINN, M D.
LANE F. SMTH, M D.
DR ZW SCHENBERCER
W LLI AM PHI LLI PS, M D.
DENI SE GUENDERT, M D.
BRUCE SCOIT, M D.
KELLY SANDERFORD, M D.
CARL HI CKS, M D.
ANTHONY J. DeRI SO, 111
PAUL FULMER, M D.

f. ST. Maxwell MEDI CAL CENTER
TI' M SCANLAN, M D.
V. P. OF MEDI CAL AFFAI RS
CSJ HEALTH SYSTEMS
3600 E. HARRY
W CHI TA, KS 67218
316- 689- 5303
E. D. KATER, M D. RADI OLOGd ST
3600 EAST HARRY
W CHI TA, KANSAS 67218
316- 689- 6000

g. CENTRAL KANSAS RADI OLOd CAL GROUP CHARTERED
1100 S. CLIFTON - SU TE B
W CHI TA, KANSAS 67218
316-686-4150

h. DOCTORS - WCHI TA, KANSAS
DR JOHN R PROVENZANO
ORAL & MAXI LLOFACI AL SURGERY
1515 S. CLIFTON, SU TE 120
W CHI TA, KANSAS 67218
316- 681- 3757
JANE DRAZEK, MD.
ORTHOPEDI C SURGEON
3600 E. HARRY
W CHI TA, KS 67218
(316) 689-4974
ROBERT CLARK, M D.
PLASTI C SURGEON
7015 E. CENTRAL
W CHI TA, KS 67206
(316) 652-9333
DOUGLAS K. STIGGE, O.D.
OPTOVETRI ST
1202 MORO
MANHATTAN, KS 66502
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913-539- 6051

h. HOUSTON - FUTURE MEDI CAL
GERALD M REED, D.D. S
DI PLOVATE - AMERI CAN BOARD CF ORAL | MPLANTOLOGY/
| MPLANT DENTI STRY
3634 GLEN LAKES LANE
M SSOURI CITY, TEXAS 77459
713-499- 3993

LARRY Loggan - NEUROPSYCHOLOG ST
NATI ONAL ACADEMY OF NEUROPSYCHOLOG ST
7707 FANNIN, SUI TE 200
HOUSTON, TEXAS 77054
(713) 797-6773

CONARD MOORE - NEUROOPHTHALMOLOGH ST
DI PLOVATE - AVERI CAN BOARD OF OPHTHALMOLOGY
7000 FANNIN, SU TE #S- 10
HOUSTON, TX 77054
(713) 797- 9100

M CHAEL El SEMANN - OTOLARYNGOLOG ST/ PLASTI C SURGERY
DI PLOVATE - AVERI CAN BOARD OF OTOLARYNGOLOGY
DI PLOVATE - AVERI CAN BOARD OF PLASTI C SURGERY
6550 FANNIN, SUI TE 2119
HOUSTON, TX 77054
(713) 790-1771

THOVAS DeBAUCHE - CARDI OLOG ST
DI PLOVATE - AMERI CAN BOARD OF | NTERNAL MEDI CI NE
DI PLOVATE - AVERI CAN BOARD OF CARDI OVASCULAR DI SEASE
11301 FALLBROOK, SUI TE 130
HOUSTON, TX 77065
(713) 890- 8588

ARTHUR M JANSA - ORTHOPEDI ST
DI PLOVATE - AVERI CAN BOARD OF ORTHOPEDI C SURGERY
1213 HERVANN DRI VE
SUl TE 470
HOUSTON, TEXAS 77004
(713) 521-9541

4. Followup Care
It is obvious froma review of the UTMB nedi cal records that, despite the
nunber of doctors in attendance, Max Hubbard received the absol ute nini mum
nmedi cal care during his hospitalization due to his lack of medical insurance.
VWhile it is true that the nedical staff saved Max's life, it is also true
that despite the devastating injuries to the bones in his face, Max was never
seen by a nmaxillofacial surgeon; despite the obvious devastation to his
teeth, he was never seen by an oral surgeon; despite the obvious danmage to
his optic nerve resulting in |legal blindness in the right eye, he was never
seen by a neuro-ophthal nol ogi st; despite the diagnosis of a closed head
injury, he was never seen by a neuropsychol ogi st; despite the |oss of hearing
in his right ear, this was never treated by an otol aryngol ogi st; and despite
the obvious nultiple scarring Max was never seen by a plastic surgeon



On

the form of nedical

6)

8)

di scharge, Max was unabl e to obtain any additional nedical care either in

followup or rehabilitative therapy despite the fact that

upon di scharge from John Sealy, Max was advi sed that he shoul d see the
foll owi ng nmedi cal specialists for foll owup care:
Oral Surgeon for the extensive dental repair;
2) Oolaryngol ogist for the loss of hearing in the right ear;
3) Ophthal nol ogist for the blindness in the right eye;
Neur opsychol ogi st for the closed head injury;
5) Orthopaedi c Surgeon for followup on the multiple fracture repairs;
Car di ol ogi st for regular
Pl astic surgeon for the repair of the scarring;

1)

4)

7)
Maxi | | of aci al

surgeon for

1.

MEDI CAL

checks on the dacron graft on the aortic arch;

resetting and restructuring of the bones in the
face;

C. SPECI AL DANMAGES

Medi cal Expenses Accrued:

CITY OF ALVIN EMERGENCY

SERVI CE 10-13-91 $ 70.50

HERMANN HOSPI TAL LI FE FLI GHT
OUTPATI ENT 10-13-91

4,104. 25

UNI VERSI TY OF TEXAS MEDI CAL
BRANCH HOSPI TAL

10-13/11-16-91

94, 756. 88

UNI VERSI TY OF TEXAS MEDI CAL BRANCH HOSPI TAL -
PHYSI Cl ANS BI LLI NG
PROFESSI ONAL BUI LDI NG PHARMACY 11-11-91

Tall Crutches,

Reacher, Bath Sponge

18, 020. 00

Pl atform Att achnent,

138. 25

CENTRAL KANSAS RADI OLOd CAL SERVI CES 70. 00
DR JOHN R PROVENZANO 12-11-91, 4-6-92 100. 00

ST. MAXWELL MEDI CAL CENTER -

12-11-91

162. 00

DOUGLAS K. STIGCGE, O D.
NORBERT E. STIGGE, O D. 3/26/92 -
Eyes 256. 68

MANHATTAN MEDI CAL SUPPLY 160. 63

DR. DUNSFORD -
11/1/91, 11/4/91,

UTMB PATHOLOGY
11/11/91 77.25

DR HARRI SON, UTMB PATHOLOGY
11/1/91, 11/4/91, 11/11/91 37.50

DR LUCI A, UTMB PATHOLOGY

11/1/91

36. 75

DR BRI TT FELTNER 63. 00

DR LARRY Loggan

3, 200.

00

DR. CONARD MOORE 180. 00
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DR. M CHAEL EI SEMANN 250. 00
DR THOVAS DEBAUCHE 1, 295. 00

TOTAL PAST MEDI CAL $122,978. 69
2. Medical Expenses (Future)
To date we have not been able to fully determ ne the nature and extent of the
medi cal expenses which will be required in order to help Max reach his
maxi mum medi cal and psychol ogi cal recovery. This is because rmuch of the
medi cal repair will have to be done in phases, the nature and extent of which
cannot be determ ned until each precedi ng phase is conpl et ed.

Due to Max's inability to open his nouth nore than one inch, it will be
necessary for Dr. Reed to conduct the initial surgery under genera
anesthesia in order to relax the Iiganents and open Max's nouth to reach the
operative field. Additionally, due to the extrenely painful nature of the

i npl antation surgery and the nature and extent of the dental work that wll
be required, each of his surgeries will have to be conducted under genera
anest hesi a.

Dr. Reed will able to work closely with Dr. Eisemann in an effort to conduct
much of the dental work in conjunction with the maxillofacial repair in order
to avoid the necessity of placing Max under a general anesthetic any nore
than absol utely necessary. However, based upon information presently
avai |l abl e we know that Max Hubbard's future nedical wll consist of at |east
the follow ng:

a) Psychotherapy, rehabilitation and vocational: $207, 100

b) Maxillofacial (1st round) 33, 300

c) Oal Surgery 50,000 - 55,000

d) Plastic Surgery Unknown

M Nl MUM TOTAL $290, 400

3. Danmge to Wage Earning Capacity

Dr. Larry Loggan did an extensive vocational rehabilitation evaluation on Max
Hubbard whi ch predicated his projections of damage to wage earning capacity.
Dr. Loggan has determined that Max's total |oss of wages over his work life
expectancy will be $394, 331, predicated on the assunption that Max receives
all of the necessary nedical, psychol ogical, and neuropsychol ogi cal treatnent
that he will require in order to return to conpetitive enploynent. Dr.
Loggan states that "if he does not receive the necessary rehabilitation
reasonabl e nmedi cal /vocational probability is that he will never be able to
participate in conpetitive enploynent."

D. GENERAL DAMACES

Consi dering the permanent brain damage whi ch Maxwel I Hubbard has suffered
herein, this is an excellent case for use of the per diem argunent. A per
diem cal cul ation, which we will present through our expert w tnesses will be
to the effect that Max Hubbard, as of June 15, 1992, has a |life expectancy of
40.5 years and a work |ife expectancy of 31 years.

For purposes of calculation of future damages, Max has a |life expectancy of

40.5 years or 14,783 days, calculated from October 19, 1992, the date of the
trial setting herein. When conmputing his damages on an hourly basis we

cal cul ate at 16 waki ng hours per day for a total |ife expectancy of 236,528

consci ous hours of |ife expectancy.

1. Physical Pain and Suffering
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Max Hubbard has experienced so many different types of physical pain and
suffering as a result of this tragedy that it will take at least three to
four hours of testinony in order to cover themin detail for the jury.

Max has endured the obvi ous physical pain that acconpanies a dislocated hip,
a pelvic fracture, a shattered knee cap and fractured tibia; the incalcul able
pai n of enduring the separation of the rib cage in order to repair the aorta
when Max had sixteen rib fractures; the pain associated with the snmashing of
every major bone in the face; the pain associated with the internal injuries
i ncl udi ng massi ve bl ood | oss and enduring total physical pain throughout
one's body to such an extent that a sinple fracture of the right arm goes
unnoticed for a period of fifteen days.

In addition to the pain which Max has suffered in the past, he endures pain
every day of his life. The pain associated with the numerous injuries to his
mouth is so extensive that he has been unable to eat with the resulting |oss
of eighty pounds.

In addition to the obvious physical pain which Max is continuing to suffer on
a daily basis, he also nust | ook forward to suffering one of the worst forns
of pain over the next twelve to fourteen nmonths as he undergoes $50, 000 -

$55, 000 worth of dental work to repair the teeth that have been fractured,
sheared off at the bone line and decayed due to the |ack of dental hygiene
while his mouth was wired shut. Since the maxillofacial surgery was not
tinmely conducted during his hospitalization at John Sealy, Max can al so | ook
forward to the refracturing of facial bones in order to reset themin proper
alignment as well as treatnent of the condyle synphysis which was refractured
during his stay at John Sealy.

2. Mental Anguish

We anticipate that the mni num anount which we will ask a jury to award for
conpensation for the multiple types of nental angui sh which Max Hubbard
experiences on an hourly basis will be $5.00 per hour for future danmages for
the renmai nder of his life.

Max was di agnosed at John Sealy Hospital as suffering fromextrene
depression. In the neuropsychol ogi cal workup conducted on Max, Dr. Loggan
descri bes Max's enotional distress as foll ows:

He is experiencing very high levels of enotional distress as a
result of the injuries that he sustained in his accident on
Novenber 16, 1991. He is experiencing a particularly high |eve
of depression and grief as a result of the injuries which he
sustai ned and the major changes in his life situation that have
resulted. Most of the tine he experiences a very strong
underlying feeling of gloomand despondency.

Proof of mental anguish will require a total of three to four hours of
evidence which I will not detail herein because the nature and extent of the
devastation resulting to Max's life and outl ook on the future is obvious. W
will prove the nental angui sh which obviously acconpani es the physica
injuries which he has endured, his extreme concern over his inability to earn
a living; his enotional problens arising fromthe obvious need for an
addi ti onal $300,000 worth of medical and psychol ogical care which he is
unable to afford; and his loss of self esteemwhich is particularly
exacerbated by the feeling that his | ooks are repugnant to those with whom he
cones in contact. W will discuss his obvious fear of death and the various
forns of mental anguish such as enbarrassnent, hunmiliation, frustration
stress and social stigma which attach to his devastating injuries.



3. Physical Disability

Wth respect to the elenment of physical disability, we anticipate asking the
jury to award on the sane basis as the mental anguish since his physica
disability is

extreme, obvious and permanent.

We will prove that Max can no | onger participate in the nunerous neans of
enjoying life which occupied considerable time prior to the injury. CQur
proof will include his inability to hunt, fish, shoot firearmnms, race

nmot orcycl es, bowl, read, social activities, and the many other means that Max
had of enjoying life before this injury.

I n describing Max's physical disability Dr. Larry Loggan stated as
fol | ows:
He has had a significant decrease in his energy and enthusi asm
about life. Previously he was a very exuberant and active young
man who had a zest for life and enjoyed it its fullest. Now he
has lost interest in many of the nornmal activities which he
enj oyed previously and is unable to participate in nost of them
Even a sedentary pleasure like reading is unavailable to himdue
to his limted abilities to concentrate. As a result of his
depression he is experiencing significant disturbances in sleep
and appetite.

4. Disfigurenent

There are nunerous el enents which a jury nmay consider with respect to Max
Hubbard's di sfigurement including the facial scarring, the scarring on his
back, leg, stomach and throat; the unusual gait in the formof a heavy linp
due to severe injuries to his right |ower extremty; the distorted angle of
his facial features; the inability to smle; the inability to close his
right eye; the inordinate rapid weight |oss and the | oss of teeth. Al of
these contribute to an overall appearance of Max which is considerably
different than his appearance prior to the accident. Each of these elements
will be considered carefully by the jury when decidi ng upon the anount of
money to be awarded Max for his obvious disfigurenent.

In his neuropsychol ogi cal anal ysis of Max Hubbard, Dr. Loggan states the
following with respect to Max's disfigurenent and the effect which it has on
hi m
M. Hubbard has experienced a severe decline in his self concept.
Prior to his injuries he was a relatively sel f-confident young
man who felt good about his physical appearance, intellectua
abilities, and social skills. Now he feels ugly and unattractive
and feels extrenely insecure about his ability to provide for his
financial needs in the future.
Al t hough M. Hubbard's nood and affect were jovial during nuch of
the eval uati on, he becane sad and norose when tal ki ng about the
i mpact of the accident on his life and circunstances. He was
particul arly upset about the disfigurenent of his face and
| anented that no wonman woul d ever be interested in marrying a nman
who | ooked |ike him

W will offer considerable evidence with respect to the social stigma which
Max endures on a daily basis as a result of the disfigurenent.

VI1. JURY VERDH CT POTENTI AL
A.  ACCRUED DAMAGES
1) Physical Pain and Suffering $148, 800
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2) Mental Anguish $148, 800

3) Physical Disability $148, 800

4) Disfigurenent $148, 800

5) Medical $122,978

6) Damage to \Wage Earning Capacity $18, 755

B. FUTURE DAMAGES

1) Physical Pain and Suffering $236, 528
2) Mental Anguish $2, 365, 280

3) Physical Disability $946, 112

4) Disfigurenment $1, 892,224

5) Future Medical Expenses  $275, 400

6) Danmmge to WAage Earning Capacity $375,576

C. TOTAL VERDI CT POTENTI AL: $6, 843, 053

VII1. STRUCTURED SETTLEMENT DEMAND
We have discussed the possibility of settling the case on the basis of a
structured settlenent. |In order to be certain that we have a clear

understanding prior to attenpting to negotiate a structured settlenment, we
feel that it is inmportant for you and your client to be fully aware, that in
addition to the foregoing provisions, we will only consider a structured
settl enment which includes the follow ng provisions:

1. Plaintiff reserves the right to approve the life insurance conpany from
whi ch the annuity is purchased. This nust be an A+ Superior Xl V-XV, A M
Best rated company.

2. W agree to use a 8§ 130 Qualified Assignment, however, Plaintiff reserves
the right to approve the assignee. It is our usual position not to approve a
mere shell conpany as an assignee. However, this nmay be subject to approva
based upon the strength of the annuity conpany.

3. Any annuity used as a qualified funding asset nust be at |east a 30 year
certain and life with the clainmant as the annuitant;

4, We will consider at |east a 3% annual increase in the structure so as to
hedge agai nst inflation

5. The cost to the liability insurance carrier of the Defendant's proposed
package must be disclosed to the independent structured settlenent specialist
utilized by the Plaintiff herein in order to provide a basis for the
conpar ati ve shopping of the structure so that the maxi nrum benefits may be
achieved for the Plaintiff.

Qur independent structured settlenment specialist is Marie Collins of
Personal i zed Structured Settlenments, 3000 Post Cak Boul evard, Suite 1480,
Houston, Texas, 77056. All brokers involved in this claimshould be apprised
in advance that the annuity will be placed with the conpany which provides
the best benefit package structured in the manner nobst cost effective for the
Plaintiff.

In order to expedite the negotiation of this settlenment on a structured
basis, it is probably well to advise your structured settlenent specialist
that we are fully aware of PLR 8333035 in which the Internal Revenue Service
rul ed as foll ows:

PRI VATE LETTER RULI NG



The following is a Private Letter Ruling fromthe I.R S. on the subject of
structured settlenments received on May 16, 1983.

LTR 8333035, May 16, 1983

* % %
This isinreply to a letter of April 5, 1983, submtted on your behalf
of your authorized representative, requesting a supplenental ruling
that disclosure by defendant of the cost or present value of annuity to
be purchased to fund it nmonthly settlenent obligation will not cause
you to be in constructive receipt of the present value of the anount
invested in the annuity.

* % %
You have asked for a clarification of the above ruling because of your
concern that your know edge of the existence or cost of the annuity
ni ght cause you to be in constructive receipt of that annuity.

* k% %
Based on the | anguage in section 1.451-2(a) of the regulations, the
Service has consistently taken the position that know edge is not
determinative in deciding a question of constructive receipt, but that
unqualified availability is decisive. Rev. Rul. 68-126, 1968-1 C. B
194; Rev. Rul. 73-99, 1973-1 C. B. 412; Rev. Rul. 74-37, 1974-1 C. B. 112
and Rev. Rul. 76-3, 1976-1 C. B. 114; all set forth concl usions
consistent with this position.

* % %
Based on the information submtted in the original ruling request, we
concl ude that disclosure by defendant of the existence, cost of present
value of the annuity will not cause you to be in constructive receipt

of the present value of the ampunt invested in the annuity.
* k% %

Thus, we can save a |lot of each other's tine by elimnating all of the usua
ver bi age concerning constructive recei pt which generally transpires in a
structured settlenment negotiation

Pl ease advi se your structured settlenent specialist that we have these
m ni mum requirenents so that he will not waste tine shopping the annuity
mar ket for anything that will be sumarily rejected by the plaintiff.

If you have any questions with respect to any of these prerequisites to
negotiation of the structured settlenment, please feel free to call on ne and
we will attenmpt to reach a nutual understanding so that the insurance
carrier's structured settlenent specialist and the independent specialist
utilized by the Plaintiff will be shopping for the same type of structured
settlenent. |t has been ny experience that if we can have a cl ear
understanding in the beginning as to what the Plaintiff's mnininum
requirenents are with respect to a structure, that this will save a

consi derabl e anobunt of wasted effort by your structured settlenment speciali st
shopping for the wong type of annuity and will al so expedite the resolution
of this claim

I X. CONCLUSI ON

This case is set for nediated settlenent conference on Monday, June 15, 1992
at which time we will offer additional evidence as to the devastating
injuries which currently plague Max Hubbard as a result of the negligence of
the defendant. As is ny customary practice, we will nake every reasonabl e
effort to reach a fair and equitable settlenent of this case at the nedi ated
settlenent conference. |If we are unable to settle the case next week, we are
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perfectly agreeable to taking our chances before a Brazoria County jury on
Cct ober 19, 1992.

In order to prepare this case fully for trial on Cctober 19, 1992, we will
all have to spend consi derabl e suns of noney and expend a lot of time, effort
and energy in trial preparation. This we are certainly willing to do.
However, what we are not willing to do is to expend | arge suns of nobney and
effort on trial preparation and then settle the case on the courthouse steps.
Since this is no nore in your interest than in ours, we should agree that if
we are not able to settle the case on June 15th, we should termninate
settlenent negotiations and ask a jury of fine citizens from Brazoria County
to resol ve our dispute.

If you feel that any other information which we have is necessary in order to
hel p you reach a determination as to the value of Max Hubbard's damages

|l awsuit, please call me immediately and we will Fed Ex anything el se we have
to you prior to our June 15th neeting.

Your cooperation in this matter is greatly appreciated.

Si ncerely,

Howard L. Nations

cc: The Honorabl e Ronal d Bl ask - ©Medi at or
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